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by Francisco R. Angones 


A Personal Honor to Serve The Florida Bar 


his has been a wonder- 
ful year; there is nothing 
I would have rather done 
these past 12 months than 
serve as president of The Florida Bar. 
It has been one of the best experiences 
of my life, as important to me as any 
of my personal and professional mile- 
stones, which include becoming an 
American citizen and a lawyer. 

My main goal has been to support 
and encourage lawyers to take pride in 
our profession. Lawyers, together with 
an independent judicial system, are 
truly the guardians of our liberties. 

These liberties are incorporated as 
their own by successive generations of 
Americans born in our country and by 
immigrants reaching America in search 
of basic freedoms. By so doing, they 
guarantee the continued existence of 
the concepts and practices of democracy 
and equality in our nation. Thus they, 
together with lawyers and the judiciary, 
guarantee the continued protection of 
innate human rights, characterized as 
human and/or civil rights. 

Professionalism and ethics are the 
cornerstones on which we build our 
daily practice to protect these rights; 
these cornerstones are requisite to 
our ability to advocate and support 
the rule of law. Florida lawyers share 
a dedication to protect and defend our 
clients’ and our communities’ rights. 
In order to do this, it is essential that 
we help ensure open access to the 
courts, make legal services available 
to all, work toward an independent 
and properly funded legal system, 
grow professionally as lawyers, and 
mentor beginners in our profession 
with the goal of diversity as the norm. 
All of these fundamentals will en- 
hance public perception of the role of 
the lawyer, which will conform to the 
reality of a truly great profession. 
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The members of The Florida Bar 
have been the beneficiaries of many 
material and spiritual blessings. We 
come from different countries, diverse 
backgrounds, and dissimilar personal 
situations; we practice a variety of 
specialties. But we share a love of 
our profession, our devotion to the 
law, and a dedication to the rule of 
law for the good of our country, com- 
munities, and fellow Americans. Our 
obligation as lawyers is to extend this 
inclusiveness to all without regard to 
ethnicity, race, sex, religion, or other. 
To those that much is given, much is 
required. 

The practice of law cannot be 
viewed primarily as a vehicle for 
financial success, rather than help- 
ing others solve their problems as 
amicably as possible. Consider the joy 
that Mahatma Gandhi felt when he 
described how he convinced a client 
who had prevailed on arbitration to 
accept payments on an installment 
plan rather than insisting on a lump 
sum that would have sent his op- 


ponent into bankruptcy. In another 
example, Abraham Lincoln wrote in 
1850: “Discourage litigation. Persuade 
your neighbor to compromise when- 
ever you can. Point out to them how 
the nominal winner is often a real 


. loser — in fees, expenses, and waste 


of time.” 

True advocacy means helping 
people avoid disputes in the first 
place and resolving problems with- 
out causing greater harm. Rather 
than focusing on winning a war, we 
should learn and perfect the skills of 
listening, mediating, and negotiating. 
We should become warriors only as a 
last resort and even then, play fair. 
Remember that we can earn a decent 
living while living decently and re- 
specting ourselves. 

I have tried very hard to fulfill my 
responsibilities as president and to 
put a face to the Bar by traveling 
throughout the state from Key West to 
Pensacola and many cities in between, 
making it known that the Bar’s func- 
tion goes beyond merely regulatory 
to comprise service to all the lawyers 
and the peoples of Florida. 

I am particularly proud of having 
addressed paralegals, law students, 
and faculty at several universities in 
our state: Florida A&M University 
College of Law; Nova Southeastern 
Law School; Florida International 
University’s paralegal graduation; 
Stetson University Law School; 
University of Florida College of 
Law; Keiser University’s paralegal 
graduation; and the December 2007 
commencement at the University of 
Miami Law School. I have spoken to 
elementary, middle, and high school 
students. I have represented The 
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Florida Bar at several investitures, 
inductions, and naturalization cer- 
emonies. It has been particularly 
rewarding to reach out to the Black, 
Hispanic, Haitian, and Asian bar 
associations and to share with them 
our goals for a diverse, professional 
association. Attending more informal 
meetings, such as the diversity pic- 
nics in Central Florida and in Miami, 
proved to be just as worthwhile as 
more formal meetings. 

As Bar president, I attended the 
Florida Conference of County Judges 
and the Florida Conference of Cir- 
cuit Judges. I was also present at 
meetings of the Inter-American Bar 
Association, The Florida Bar Young 
Lawyers Division, and The Florida 
Bar International Law Section. 

Outside of our state, I also repre- 


sented The Florida Bar in Missouri, 
North Carolina, Ohio, Arkansas, 
and California as well as Hungary. 
Everywhere that I have visited, 
I expressed the pride of being an 
American and an American lawyer. 
I have emphasized the importance 
of our independent judicial system, 
without which we would have no 
real impartial final arbiter, and I 
have stressed our professionalism 
and our commitment to giving back 
to our community. 

It has been my privilege and honor 
to serve as president of The Florida 
Bar. I thank each of you for this won- 
derful opportunity. May God bless 


you all. 


OATH OF ADMISSION TO THE FLORIDA BAR 


may be had. 
“I do solemnly swear: 


of Florida; 


of the land; 


their knowledge and approval; 


Iam charged; 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the 
lawyer is sworn on admission to obey and for the willful violation to which disbarment 


“Twill support the Constitution of the United States and the Constitution of the State 


“[ will maintain the respect due to courts of justice and judicial officers; 
“[ will not counsel or maintain any suit or proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe to be honestly debatable under the law 


“L will employ for the purpose of maintaining the causes confided to me such means 
only as are consistent with truth and honor, and will never seek to mislead the judge or 
jury by any artifice or false statement of fact or law; 

“I will maintain the confidence and preserve inviolate the secrets of my clients, and 
will accept no compensation in connection with their business except from them orwith 


“Twill abstain fromall offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which 


“Iwill never reject, from any consideration personal to myself, the cause of the defense- 
less or oppressed, or delay anyone's cause for lucre or malice. So help me God” 
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ANNUAL REPORTS 
FLORIDA BAR 
SECTIONS AND 
DIVISIONS 


Administrative Law 

The Administrative Law Section had another great year thanks to the work of the section members and executive 
council. The section started the year on a good note by adding Daniel Nordby and Michael Cooke to the executive 
council. Michael Cooke is general counsel at the Florida Public Service Commission and chairs the section’s Pub- 
lic Utility Law Committee. Daniel Nordby practices at Ausley McMullen, P.A., and chairs the section’s Web page 
committee. Through Daniel’s good work the section has improved its Web page and plans more improvements. We 
also welcomed Cathy Sellers as the section’s new treasurer and Rhonda Chung DeCambre Stroman as our YLD 
liaison. And Larry Sellers was tricked yet again into serving as our Board of Governors liaison. 

The executive council voted to move to a bi-annual schedule for the Pat Dore Administrative Law Conference, 
and, therefore, the conference was not held in the 2007-2008 year. Expect the conference to be back in October 2008. 
Conference Chair Seann Frazier and CLE Chair Scott Boyd will certainly put on an excellent program. This year 
the section teamed up with the Environmental and Land Use Law Section to produce the very popular Practice 
Before DOAH CLE. We had tremendous attendance thanks to the efforts of Scott Boyd, Wellington Meffert, the 
many speakers and “actors,” and the ELULS folks. This CLE takes many hours of preparation and the section 
greatly benefits from the hard work of all the volunteers. And special thanks go to Chief Judge Bob Cohen and the 
DOAH staff for hosting the mock hearing. Continuing the section’s series of practice-based CLEs, Michael Cooke 
and Cindy Miller chaired the Practice Before the PSC CLE in January 2008. This CLE was very well attended 
thanks to their hard work. 

This year the section added a new legislative position stating that the section “[s]upports adequate funding of 
DOAH and other existing state administrative dispute resolution forums in order to ensure efficient resolution 
of administrative disputes.” This new legislative position grew out of broader concerns by The Florida Bar over 
adequate funding for the courts. Our Legislative Committee of Bill Williams, Linda Rigot, and Wellington Meffert 
2 continues to monitor legislation and works to protect the core principals of Ch. 120 that all APA lawyers value. 
$2 At the executive council retreat this year, the council voted to develop a pro bono project to help clients with 
S hearings involving the Agency for Persons with Disabilities. The section will be working with legal aid attorneys to 

provide training on how to try a case at DOAH, and developing a referral system to provide pro bono representa- 
tion to indigent clients who have been denied services. 

At the retreat, the section also began a project to develop recommendations for proposed amendments to the 
Florida Rules of Appellate Procedure related to administrative proceedings. Administrative Law Judge Linda Rigot 
is leading a committee of long-time administrative law practitioners who will draft proposed amendments. 

After years of service, Elizabeth McArthur stepped aside as editor of the section newsletter to focus on her du- 
ties as chair-elect of the section. While Elizabeth’s stewardship of the newsletter will be missed, Donna Blanton 
has taken over as editor and is continuing the tradition of turning out excellent newsletters. 

Anpy Bertron, Chair 
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Appellate Practice 

Who’s your appellate lawyer? If you have one, chances are they are members of the Appellate Practice Section. 
If you don’t, the Appellate Practice Section is the first place to look. Serving the interest of all practitioners with 
an interest in appellate law and practice, the section serves the needs of appellate lawyers and judges alike. From 
the presentation of seminars and the publication of articles to the sponsorship of events facilitating the interac- 
tion between the Bar and the bench, the section provides services to 1,300 lawyers across Florida. And we throw 
a good party as well! ss 

This year, our section is very proud of the completion of our most ambitious and important project to date, the . 
Pro Se Appellate Handbook. Starting from an idea nurtured by Tom Hall, clerk of the Florida Supreme Court, the - 
handbook is designed to guide pro se appellants through the maze of the appellate court system. Although in a 
perfect world, every litigant would be represented on appeal, the unfortunate fact is that thousands of litigants 
are unrepresented in our appellate courts. Most, if not all, of these litigants need help with the basics. What do 
I file, and when and where must I file it? What goes in my brief? In the past, pro se litigants have directed these 
questions to appellate and trial court clerks who had little in the way of resources to offer much guidance. 

The pro se handbook will change all that. A comprehensive guide to the appellate process, the handbook will be 
available at law libraries, prison libraries, and clerk’s offices around the state. The handbook is also available to 
anyone with access to the Internet. Through a generous grant from The Florida Bar Foundation, the handbook is 
being translated into Spanish and Creole French and is being made ADA-compliant. Thus, the handbook will be 
accessible by virtually any pro se litigant in Florida. To see or print the handbook, simply go to the section’s Web 
site, www.flabarappellate.org. 

The handbook is the product of hundreds of hours of work by members of the section. Dorothy F. Easley served 
as chair of the subcommittee in charge of its production and served as editor-in-chief, assisted by Kimberly Jones 
as vice chair and co-editors Caryn L. Bellus, Susan W. Fox, Siobhan Helene Shea, and committee liaisons Tom 
Hall and Harvey Sepler. The list of authors and other contributors is too numerous to name here. Members of the 
section have performed an important service with this project, and our hope is that it will be a model for other 
sections working to serve the needs of the unrepresented. 

The section has several important upcoming events. Of course, the annual meeting in Boca Raton approaches. 
Section committee meetings and the meeting of the executive counsel will be held on Thursday, June 19. Later 
that afternoon, the section will cosponsor the annual Conversation with the Court, in which the court convenes 
live to answer questions from the audience. Our signature event, the Annual Dessert Reception, follows later that 
evening. All of you are invited. 

In July, the section will sponsor its most successful CLE program, the Appellate Practice Workshop on July 
30 through August 1, at Florida Coastal Law School in Jacksonville. The seminar is an amazing opportunity 
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for appellate practitioners to work 
with and learn from appellate judges 
and expert appellate advocates from 
around the state. Participants pre- 
pare by writing a short brief, which 
is critiqued by an appellate judge. 
Judges and lawyers then present a 
program on various topics of interest 
ranging from legal writing to appel- 
late procedure. The grand finale is the 
presentation of oral arguments by the 
participants, followed by immediate 
feedback from the court. The program 
always gets rave reviews and, if you 
have not participated in it yet, plan on 
participating this 


own publication, The Record: Jour- 
nal of the Appellate Practice Section. 
The Record contains a lively mix of 
scholarly articles, judicial profiles, and 
book reviews, as well as recounting 
the social and other gatherings of the 
section. 

Next year the reins are passed to 
Siobhan Shea, incoming chair, and 
Dorothy Easley, chair-elect. The sec- 
tion will indeed be in good hands. Last, 
but certainly not least, we thank our 
Bar liaison, Carolyn Shovlain, who 
has done a wonderful job of filling the 
shoes of our long-time liaison, Austin 


through the input of younger lawyers, 
professors, and judges, as well as at- 
torneys from the many geographic re- 
gions of our state. We maintained the 
position of judicial chair in connection 
with four of the section’s committees: 
Bankruptcy/UCC (Judge Catherine 
P. McEwen, U.S. Bankruptcy Court, 
Middle District of Florida); Business 
Litigation (Judge Edward C. LaRose, 
Second District Court of Appeal); Judi- 
cial Liaison Committee — Bankruptcy 
Courts (Chief Judge Paul G. Hyman, 
U.S. Bankruptcy Court, Southern 
District of Florida); and Judicial Li- 

aison Commit- 


year. 

The section’s 
outreach programs 
continue to be 
successful. Local 
groups of appellate 
practitioners and 
judges are meeting 
around the state, 
including groups 
in Hillsborough, 
Orange, Leon, and 
Sarasota counties. 
If you are interest- 
ed in forming such 
a group, please let 
us know. 

The section 
presents numer- 


Internet. 


A comprehensive guide to 
the appellate process, the Pro 
Se Appellate Handbook will 
be available at law libraries, 
prison libraries, and clerk’s 
offices around the state. The 
handbook is also available 

to anyone with access to the 


tee — State and 
Federal Courts 
(Judge William 
A. Van Nort- 
wick, Jr., First 
District Court 
of Appeal), and 
added academic 
chairs to other 
committee: An- 
titrust, Fran- 
chise and Trade 
Regulation (Pro- 
fessor Marilyn 
B. Cane, Nova 
Southeastern 
University 
School of Law); 
Corporations, 


ous first-class CLE 
seminars through- 
out the year under the able guidance 
of Betsy Gallagher, assisted by Matt 
Conigliaro. Every third Tuesday of the 
month, we present an informal semi- 
nar by telephone conference. Simply 
grab lunch, sit at your desk, earn some 
CLE credits, and learn from appellate 
judges and lawyers about timely top- 
ics. Other seminars include presenta- 
tions on Practicing Before the Fifth 
DCA, the E. Earl Zimmer Practice 
Before the First DCA Seminar, semi- 
nars on appellate aspects of family 
law, administrative law, and criminal 
law, hot topics, and federal appellate 
practice. Information on any of our 
seminars is always available on the 
Web site, www.flabarappellate.com. 
The section’s publications this year 
continue to be overseen by Caryn Bel- 
lus, publications chair. Jack Reiter 
continues to serve as editor of our 
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Newberry. Carolyn, we welcome you! 
STEVE Brannock, Chair 


Business Law 

The Florida Bar Business Law Sec- 
tion, with nearly 4,800 members, had 
another phenomenal year thanks to 
the enthusiasm and tireless energy of 
the members of the section’s various 
committees, the section’s outstanding 
lobbyist, William B. Wiley, and the 
members of the section’s executive 
council. It’s a great time to get in- 
volved in the Business Law Section, 
whether to gain further substantive 
knowledge in your area of practice 
or to build your network of attorneys 
around the state to share ideas and 
business. 

Executive Council and Committees. 
We again grew the executive council 
this year to bring you more value 


— Securities & Fi- 
nancial Services 
(Professor Stuart R. Cohn, University 
of Florida School of Law); and Legisla- 
tion (Professor Jeffrey Davis, Univer- 
sity of Florida School of Law). We also 
reconfigured the composition of the 
section’s CLE committee to include 
members with diverse substantive 
legal specialties and the section’s 
Membership and Law Student Rela- 
tions Committee to include members 
from various regions of our state so 
that they could act as liaisons to the 
law schools in the areas. Murray B. 
Silverstein again greatly served us 
as the section’s liaison to the Board 
of Governors. Please see our Web 
site (www.flabuslaw.org) for more 
information about what the section 
offers its members and how you can 
be involved. 
CLE. Delivering quality continuing 
legal education to our membership 
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is one of the section’s primary goals. 
The section’s flagship CLE program 
continues to be the View from the 
Bench, brought to you by the Bank- 
ruptcy/UCC Committee. This year, 
the section also presented a number of 
other long-form, half- or full-day CLE 
programs sponsored by, among others, 
the Business Litigation Committee, 
the Computer Law Committee, and 
the Intellectual Property Commit- 
tee. Thanks to the efforts of execu- 
tive council members Alan Aronson 
and Alan Howard, the section also 
presented many local lunch-n’-learn 
CLE programs in an effort to bring 
meaningful substantive continuing 
legal education to our members in as 
convenient a forum as possible. The 
section also acted as a cosponsor of 
The Florida Bar Entertainment, Arts 
& Sports Law Section’s Symposium 
on Current Legal Treads in March. 
My thanks to all of the coordinators, 
speakers, and participants in these 
programs. . 

Networking and the Annual Sec- 
tion Retreat. Networking is another 
important component of section 
membership and is available year- 
round. Lifelong friendships have 
been formed by section members who 
regularly attend our meetings and 
events. At The Florida Bar Annual 
Convention in June and The Florida 
Bar Midyear Meeting in January, the 
section’s meetings start on Wednesday 
afternoon, continue Thursday, and 
end with a reception for all section 
members on Thursday evening. 

This past year the section started 
a new tradition. We decided to hold 
the section retreat over Labor Day 
weekend. We also returned to the Ritz 
Carlton in Naples after an absence 
of many years (our membership had 
requested this). Through the gener- 
ous support of the section’s numer- 
ous sponsors, many of whom have 
supported the section for multiple 
years (every sponsor is necessary to 
our work, but special thanks to PCE 
Investments, Lexis-Nexis, Citibank, 
GRS Forensics, Navigant Consulting, 
Inc., Epiq, Management Planning, 
and Bank United), the retreat was a 
tremendous success with record at- 
tendance. Our speakers were Florida 
Representative Dan Gelber (House 


minority leader), and Judge Chris 
W. Altenbernd of Florida’s Second 
District Court of Appeal. Saturday 
was filled with committee meetings 
and finished with family dinner/ca- 
sino night. Sunday was filled with 
interactive CLE presentations, sports, 
a reception, and group dinners. On 
Monday, the section’s executive coun- 
cil met and worked hard setting plans 
and goals for the year. 

In January, Rep. Marco Rubio, 
speaker of the Florida House of Rep- 


resentatives, spoke to the section at - 


a lunch sponsored by Bank United; 
the section’s committees and execu- 
tive council met, and the section held 
a reception sponsored by JP Morgan 
Escrow Services, Inc. 

In late March, over 30 executive 
council members and their families 
met for a weekend retreat in Park 
City, Utah, where the executive 
council focused on many legislative 
issues including the critical issue of 
adequate funding for our state judi- 
ciary. 

Mark your calendars for the sec- 
tion’s upcoming events: as part of 
The Florida Bar Annual Convention, 
June 18 - June 19, all of the section’s 
committees will meet; a number of 
CLE programs will be presented; 
and we will hear remarks at lunch 
from Florida Senator Ted Deutch; 
over Labor Day weekend (August 29 
— September 1), the section will hold 
its annual retreat in Naples. 

Legislative Efforts — The most im- 
portant service the section provides 
to the Florida business community 
is our various legislative efforts. This 
year, we advocated many positions 
that enhanced the ability to do busi- 
ness in the state, monitored over 50 
additional bills, and conducted confer- 
ence calls weekly during the session. 
All of the legislation we sponsored 
was important, but of particular note 
were the section’s revisions to Ch. 617 


(the “not-for-profit” statute) so as to 


conform it to Ch. 607, and our legisla- 
tion to clarify various provisions of Ch. 
620 (Florida’s version of the Uniform 
Limited Partnership Act) and Ch. 727 
(the “assignment for the benefit of 
creditors” statute). The section’s most 
important endeavor in this area this 
year, however, was to work actively 


with the state judiciary and business 
community to bring the message of 
adequate court funding to the Florida 
Legislature’s agenda. 

Opinion Standards. Thanks to the 
leadership of Philip Schwartz and his 
vice chairs, J.C. Ferrer and Robert 
Barron, the section continues to make 
substantial progress in rewriting the 
legal opinion standards for Florida. 
This is a multi-year project and we are 
at the forefront of this effort, nation- 
ally coordinating with the business 
bars of various states to bring some 
consistency to the critical area of 
business law which is part of many 
transactions. 

Publications and Communications. 
By now, each member of the section 
should have on his or her desk the 
section’s foremost publication, The 
Florida Bar Business Law Section 
Journal. Again, thanks to the spon- 
sorship of Lexis-Nexis and countless 
hours of hard work by Melanie Da- 
mian and Bridget Heffernan, chair 
and vice chair of the Communica- 
tions Committee, and the Journal’s 
contributing editors, we published 
our second Journal: a review of 2007 
Florida state and federal case law 
relevant to business law. This desk- 
top tool continues to be improved each 
year. Members receive a free copy, and 
other Florida lawyers may purchase 
a copy through Lexis-Nexis. We also 
again updated the section’s Web site 
(www.flabuslaw.org) to make it more 
user-friendly and used e-mail blasts to 
advise the section’s members of impor- 
tant upcoming events, legislative ini- 
tiatives, and seminal legal decisions, 
and other important information. 

There is truly not enough space to 
mention all of the section’s projects or 
the many people by name that bring 
them to you. Because of them, our sec- 
tion is one of the strongest and most 
active in The Florida Bar. In closing, 
it has been a true honor serving as 
chair this year. I know the section is 
in good hands with Russ Blain and 
Lou Conti, as chair and chair-elect. My 
thanks also to the three people who 
served as the section’s Bar adminis- 
trator during this transitional year: 
Austin Newberry, Yvonne Sherron, 
and Carolyn Shovlain. They all did a 
great job taking good care of us. Our 
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projects are important. Our friendship 
is valuable and fun! Please join us and 
get involved. 

Merrick L. (“Rick”) Gross, Chair 


Criminal Law 

The Criminal Law Section was cre- 
ated in 1976 and currently has about 
2,500 members. The section is dedi- 
cated to fostering high standards of 
ethical conduct in the administration 
of criminal justice and to the improve- 
ment of individual trial skills. The 
section provides a number of quality 
programs to criminal practitioners 
at large and also provides special as- 
sistance to its members. 

The Gerald T. Bennett Prosecutor/ 
Public Defender Training Program. 
The section sponsors a unique train- 
ing program for young prosecutors 
and public defenders named after the 
late Professor Bennett of the Univer- 
sity of Florida School of Law. Profes- 
sor Bennett was instrumental in the 
creation of the program. The program 
engages young prosecutors and public 
defenders to hone their skills in a 
week-long mock trial of two separate 
criminal cases. The “students” are 
given both real-time and videotaped 
critiques by a team of experienced 
judges, prosecutors, and defense at- 
torneys. The course has been offered 
since 1979 and has trained more than 
1,700 government lawyers. 

For the first time in 2007, a minimal 
registration fee was charged per stu- 
dent to offset increasing costs. Addi- 
tionally, The Florida Bar Foundation 
provides support. 

A unique aspect of the program is 
the attendance of British barristers 
and Queen’s Counsel. The British 
barristers attend the program as 
students and the Queen’s Counsel 
assist as faculty members. More than 
50 barristers have graduated from the 
program and over 20 Queen’s Counsel 
have served as faculty. 

Everyone benefits from this aspect 
of the program in that we not only 
learn about the differences between 
our criminal justice systems, but we 
also gain the ability to see different 
trial tools and techniques that our 
British colleagues use to great advan- 
tage. 

The section lost the invaluable lead- 
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ership of Claire Luten this year as the 
chair of this event. And while we are 
saddened that Claire can no longer 
lighten and brighten the attitudes of 
the students with her unique wit and 
sense of humor, the section is grateful 
that Paul Zacks and Jennifer Zedalis 
have stepped up to the plate to run 
this program. 

Oxford Scholarships. The section 
awards scholarships to one assistant 
state attorney and one assistant pub- 
lic defender to attend the barrister’s 
program at Oxford. In turn those 
two Oxford graduates teach at the 
Bennett trial program the following 
summer. The scholarships are named 
after the late Professor Bennett and 
the late Judge Marvin Mounts, Jr. 

University of Florida Founda- 
tion Endowment. The University of 
Florida Foundation has established 
an endowment fund to help ensure 
the continued vitality of the Bennett 
Prosecutor/Public Defender Program. 
Tax-deductible donations have been 
solicited and will continue to be 
solicited until the section raises the 
needed funds. To date, the endowment 
has received generous donations from 
the Florida Prosecutor’s Association, 
the Florida Public Defender’s As- 
sociation, the Florida Association 
of Criminal Defense Attorneys and 
many individual donors. Additionally, 
The Florida Bar Foundation provides 
support. The section is hoping the 
endowment will make the program 
self-supporting. Once we achieve this 
goal, we will again be in a position 
to offer the program to the students 
free-of-charge. 

The section gratefully acknowl- 
edges the tireless efforts of council 
member Lisa Porter to raise funds for 
this endowment. 

CLE Opportunities. The section 
hosts a number of educational semi- 
nars including, Masters of DUI and 
federal practice. We are also plan- 
ning a forensic seminar to introduce 
younger prosecutors and defenders 
to the basics of a broad number of 
forensic issues. The section has also 
published a manual to assist with 
ethical closing arguments in criminal 
cases. That manual is in the process 
of being updated and should be ready 


. for publication this fall. 


The section wishes to thank mem- 
bers Sheryl Lowenthal, Ken Schwartz, 
and Richard Polin for their work in 
these areas. 

Selig I. Golden Award. The 2008 
recipient is Judge Seymour Gelber of 
the 11th Circuit. Judge Gelber was ap- 
pointed to the Commission on Ethics 
in 2005 by the chief judge of the 11th 
Circuit. Judge Gelber was a senior 
judge with the circuit court, juvenile 
division at that time. 

Following retirement from the 
circuit court, he served as an admin- 
istrative court judge of the juvenile 
division. 

Subsequent to his work on the 
bench, Judge Gelber was elected 


_mayor of the City of Miami Beach, 


holding office from 1991 to 1997. 

Judge Gelber’s volunteer work has 
included membership on the Miami 
Beach Charter Review Committee 
and the School Board Committee on 
Ethics, as well as chair of Friends of 
the Miami Beach Regional Library. 

Additionally, Judge Gelber supports 
several children’s issues through proj- 
ects as president of the Dade County 
Boys Club After-Care Program, as 
chair emeritus of the Miami-Dade 
Criminal Justice Council, and as a 
member of the American Bar Associa- 
tion Committee on Juvenile Justice. 
He is the author of On Behalf of Chil- 
dren:A History of Judicial Activism in 
the Dade County Juvenile Court. 

Web Site. The section Web site will 
be launched by the June Annual Con- 
vention. Hopefully, it will provide easy 
access to important announcements 
and news for all section members. 
CLE information, meeting schedules, 
minutes, links to other sites of inter- 
est, and the section newsletter will be 
regular features. The section hopes to 
add additional features as the Web 
site progresses, such as case law up- 
dates and recent briefs. 

Upcoming Events. The section is 
planning to sponsor a series of sympo- 
siums to address the growing problem 
of adequately funding the criminal 
justice system. The legislature contin- 
ues to cut the budgets of prosecutors 
and public defenders, and those offices 
have difficulty recruiting and retain- 
ing attorneys. Additionally, funding 
for conflict counsel is unresolved at 
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this time. The section hopes to bring 
together persons from different areas 
of the criminal justice arena to discuss 
these issues and make appropriate 
recommendations. 

Credit for all this work goes to the 
energetic, resourceful, and dedicated 
members of the executive council, 
member volunteers, and our section 
administrator, Connie Stewart. We 
also need to thank Patti Williams 
and other staff members at the Uni- 
versity of Florida College of Law for 
their dedicated service to the Gerald 
Bennett Prosecutor/Public Defender 
Training Program. Finally, we are 
deeply saddened to lose of Connie 
Stewart, who retired February 29 
after 29 years of dedicated service to 
the section. She has been replaced by 
Paige Graham, who has a mighty task 
ahead of her keeping us all up to speed 
in the section. Thanks, Connie, for all 
those wonderful years you gave us! 
ANN E. FINNELL, Chair 


Entertainment, Arts and Sports 
Law 

The Entertainment Law Section 
(EASL) has been extremely busy 
putting together some exciting CLE 
programs, writing articles, partnering 
with corporate sponsors and resources 
to further their marketing efforts, and 
presenting educational opportunities 
for students, Bar members, and the 
community at large. 

The 19th Annual Tri-state Confer- 
ence (with the Georgia and Tennessee 
bars), was a big hit with attendees, 
under the competent planning, coor- 
dination, and oversight of past EASL 
chair Darryl Cohen of Georgia and 
Florida bars. The November 2007 
event took place at the beautiful Gran 
Melia Resort in San Juan, Puerto Rico. 
In November 2008, it’s off to Cabo San 
Lucas again. It’s always a favorite! 

We now have a marketing partner- 
ship with The Production Hub, which 
is a huge entertainment resource and 
directory. Through this partnering, at 
no hard cost to EASL, we are able to 
spread the word about our programs 
and incorporate the huge database of 
subscribers from Production Hub. 

Our retreat in May 2007 at the 
elegant Vinoy Hotel (“Learning and 


Living Large”), in St. Petersburg, fo- X 
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cused on the Anatomy of a Copyright 
Lawsuit, and our speakers received an 
across the board 5.0 rating. Planners 
were Richard Wolfe, Julee Milham, 
Steve Eisenberg, along with David 
Friedland, and Andy Greenberg. 

Five long-standing EASL members 
and colleagues received high awards 
from the Super Lawyers magazine. 
They were Leslie Zigel, Jorge Torano- 
Hernandez, Richard Rappaport, Alan 
Fertel, and David Bercuson. We were 
all pleased to note this achievement 
of our superlative members. 

One of our executive council mem- 
bers, Cassie Willard of Full Sail Col- 
lege in Winter Park, attended the 
Voluntary Bar Leaders Conference 
on our behalf. 

Our Entertainment Symposium 
featured Willy Chirino, Latin Gram- 
my Award winner and honoree, who 
received the distinguished Tom Dowd 
EASL Lifetime Achievement Award 
and Crystal Gavel. This event at the 
Westin Diplomat Hotel on Hollywood 
Beach included a presymposium 
formal dinner March 13th for our 
executive council, panelists, and 
sponsors. The presymposium dinner 
was initiated this year and was a 
huge success. This event is always a 
highlight of the year, is extremely suc- 
cessful with sponsorships, and brings 
our financial accounting into healthy 
territory. Our sponsors this year were 
Nixon, Peabody LLP, Trusts & Estates 
Group, Palm Beach County, Howard 
Goldstein, Mallah, Furman & Co., 
CPAs, Hackett, Pickering, Daugherty 
& Daugherty, Pension Consultants, 
Kenny Cordova, SESAC, UBS Finan- 
cial Services, Inc., Investment Man- 
agement, Adams LaRocca, Employee 
Benefit Consultants, Cass Levy & 
Leone, CPA’s, and ProductionHub. 
com. 

Symposium Supporting Bar Section 
Sponsors: The Florida Bar Interna- 
tional Law and Business Law sections. 
We appreciated our sponsors’ generos- 
ity and support, and look forward to 
working with them again. Thanks to 
the CLE Planning Committee, includ- 
ing Richard Wolfe, Richard Rappa- 
port, Darryl Cohen, John Bradley, and 
Emily Graham for their outstanding 
hard work and accomplishment. 

Our Leadership Committee chair, 


Charlotte Towne, prepared a report 
that was circulated to the executive 
council. We value our student leaders, 
and are working toward developing 
future leadership of not only our sec- 
tion, but of the Bar itself. 

We were honored to have two mem- 
bers write an article for The Florida 
Bar Journal, including former EASL 
Chair, John Bradley. This sports ar- 
ticle on “Leveling the Playing Field” 
was published in October 2007. 

EASL is now a member of the South 
Florida Entertainment Industry E- 
mail Exchange. This enables EASL 
to be part of South Florida business, 
politics, entertainment, and industry, 
exchange programs and ideas, and be 


_ alerted to new developments in the 


community. 

On July 19, 2007, the Miami Daily 
Business Review published an article 
written by Chair Laurie Anton re- 
garding the new Florida Film Incen- 
tives, which discussed not only the 
new changes in the law, but the need 
to consult competent Florida counsel 
to advise on how to take advantage 
and structure a filmmaking project. 

Our midyear Bar program at the 
Hyatt Hotel was chaired by Jeff Grub- 
man and Julee Milham, along with 
Carolyn Herman, with Rhett Tra- 
band, Lawrence Gordon, and Edward 
Mullins participating in the mock 
mediation (trademark infringement 
dispute). This was an extremely well 
received CLE seminar, which included 
IP certification credit, and a course 
CD with handouts, forms, contracts, 
and articles, as well as dispute resolu- 
tion techniques, including mediation 
and arbitration. Panelists included 
Albert Arosa, regional director of the 
AAA, and Judith Equels of the Bar’s 
LOMAS program. These topics were 
aimed at keeping clients and the prac- 
titioner out of court and litigation. 

Through the efforts of Steve Eisen- 
berg and the Put Something Back 
Pro Bono Program, we now have a 
developing volunteer lawyers for the 
arts grassroots effort to work with 
various legal service organizations in 
their quest to find entertainment and 
arts lawyers to assist with community 
presentations and artists. 

EASL also sponsored the Nova 
Southeastern University Sports 
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Seminar on April 5, which focused on 
the future of sports in Florida. This 
program was coordinated with EASL 
executive council members Jason 
Weiss, Alan Fertel, Kim Kollback, and 
NSU law students, including student 
liaison Robert Karpeles, leadership 
chair Charlotte Towne, and Rian 
Kinney. This also launched the NSU/ 


As a member of the South Florida 
Entertainment Industry E-mail Exchange, 
EASL is part of South Florida business, politics, 
entertainment and industry, exchanges 
programs and ideas, and is alerted to new 
developments in the community. 


_ EASL Mentoring Program. 


The Fourth Annual Independent 
Film and the Law seminar took place 
in association with the Jacksonville 
Film Festival May 16 at the Jackson- 
ville Hyatt Riverfront. This program 
was organized and chaired by Caro- 
lyn Herman. This event is gaining in 
popularity and this.year was no ex- 


ception. Topics included Traditional 
and New Models In Distribution of 
Independent Films, Including Inter- 
net Distribution and Issues Related 
to Internet Piracy; Issues Related 
to Animated and Short Films; and 
The Use of Special Effects. EASL is 
a standing sponsor and supporter of 
this superb program. 

On behalf of EASL, the executive 
council, and our 2007-2008 officers, 
Howard Wiener, chair-elect; Jeff Grub- 
man, treasurer; and Nina Dawne-Wil- 
liams, secretary, we look forward to 
another successful 2008-2009, with 
Howard Wiener, from Nixon Peabody, 
at the helm. 
H. Anton, Chair 


Elder Law 

Though the Elder Law Section had 
several identified goals this year, as 
a young section of The Florida Bar, a 
primary goal was the ongoing growth 
and maturation of the section, build- 
ing on the foundation of prior years’ 
hard work. As part of this concept, 
the section continued its effort to be 
recognized as the point of first contact 
for its core areas of expertise: guard- 
ianship; Medicaid planning; abuse, ne- 
glect, and exploitation of the elderly; 
advance directives; and special needs 
trusts. 

The section continued to grow in 
numbers, experiencing a seven per- 
cent increase over the previous year. 
Because our clientele is the ever-ag- 
ing population, we expect the section 
will continue to grow in coming years 
as senior issues and issues affecting 
persons with disabilities become 
more prevalent. These same factors 
also made the section more profitable 
for The Florida Bar, with continued 
growth in profitability expected for 
the foreseeable future. 

Below are a few areas where the 
section’s growth has been most no- 
table this year. 

Communications with Membership. 
The section’s newsletter, The Elder 
Law Advocate, continued to offer 
substantive articles and vital updates 
to members. This year, we focused on 
increasing the variety of contributors, 
thereby improving both the quantity 
and quality of articles. In addition, 
the Advocate served an invaluable 
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role in sending a message to members 
regarding the need for more active in- 
volvement in the section’s substantive 
committees. This need was further 
underscored by the numerous issues 
where an elder law attorney’s unique 
perspective should be provided in 
the development of new laws under 
consideration by other sections of The 
Florida Bar. This message resulted 
in organized work by the substantive 
committees and the opportunity to 
offer input from the section on these 
important issues. There were, and will 
surely continue to be, differences of 
opinion on proposed changes to stat- 
utes; and unfortunately, some outside 
the section have read past messages 
in the Advocate in a manner other 
than its intended purpose — motiva- 
tion of section members. Yet the ben- 
eficial value of the Advocate and the 
messages therein produced desired 
results in motivating the membership 
to become involved in matters affect- 
ing their practice and the seniors and 
disabled persons they represent. 

In addition to the Advocate, the 
section’s Web site has been greatly im- 
proved in the past year, now reflecting 
continuously current information for 
each of the substantive committees. 

Section Committees: Increased In- 
volvement and Dedication. We have 
taken to heart the belief that the 
strength of the section is a reflection 
of the strength of its substantive com- 
mittees. Likewise, the commitment 
of the section’s members to become 
involved allows for the committees 
to create results that better both the 
elder law attorney's practice as well as 
the clientele we represent. The work 
of the substantive committees far 
exceeded expectations in answering 
the call for increased involvement and 
dedication. A very special thanks to 
our substantive committee chairs for 
taking the lead: Jana McConnaugh- 
hey, John Clardy, Carolyn Sawyer, 
Chris Vogel, Marjorie Wolasky, Steve 
Kotler, Carolyn Landon, Ellen Morris, 
Steve Rachin, Alice Reiter Feld, David 
Lillesand, and Beth Prather. 

Continuing Legal Education. Once 
again, the section enjoyed a pros- 
perous year of well-attended CLE 
programs. The certification review 
course held January 24-25, 2008, in 
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Orlando, exceeded expected atten- 
dance by both those seeking board 
certification and those just getting a 
flavor for the overall practice of elder 
law. In April, the Fundamentals of 
Elder Law II achieved the privilege 
of having its program videotaped. And 
the popular Public Benefits Seminar, 
also held in April, was in its 12th year. 
In each of the section’s CLEs, the 
section’s program chairs reached out 
to experts in select subject areas and 
spotlighted prominent practitioners 
from the Real Property, Probate and 
Trust Law Section to lecture on topics 
like the trust code. We are thankful for 
this contribution by these experts to 
our section. 

Legislative Positions. This year the 
section formulated three separate 
legislative positions for submission 
to the Board of Governors relating to 
proposed legislation that affects our 
membership. Two pieces of proposed 
legislation involved guardianship. The 
section’s Guardianship Committee 
collaborated with the RPPTL section’s 
Guardianship Committee to develop 
white papers, establishing the posi- 
tions of both sections opposing the 
proposals. The section will continue 
its progress toward proactive legis- 
lative involvement in coming years 
by proposing its own legislation and 
offering greater input on all legisla- 
tion under consideration. The section 
hopes to see this year’s activity as a 
sign of ever-increasing participation. 

Administrative Law Policy Posi- 
tions. On November 1, 2007, changes 
in Medicaid law brought about by the 
federal Deficit Reduction Act of 2005 
became effective in Florida. The sec- 
tion has provided education on these 
new administrative rules for the sig- 
nificant portion of our membership 
affected, those counseling seniors and 
disabled persons in obtaining neces- 
sary public assistance benefits, with 
a core group of elder law attorneys, 
known as the Task Force, continuing 
to contribute thousands of hours be- 
hind the scenes. The section is most 
appreciative of the recent dialogue 
established with Secretary Butter- 
worth’s office to address ongoing 
member concerns regarding proposed 
administrative rules and processes. To 
address another serious concern grow- 


ing out of past and current Medicaid 
rules — the unlicensed practice of 
law — the section has pursued and 
established a relationship with The 
Florida Bar’s UPL Division. 
Opportunities Lie Ahead. Despite 
this remarkable growth and the prog- 
ress the section has seen on so many 
issues, the opportunities are still 
abundant for more active participa- 
tion, continued growth, and a greater 
impact within our area of practice and 
the entire Florida Bar. We are certain 
to be rewarded with more accomplish- 
ments under the leadership of the 
section’s officers: Linda Chamberlain, 
Babette Bach, Len Mondschein, En- 
rique Zamora, and Twyla Sketchley. 


_In this final report as chair, I renew to 


all members of the section my invita- 
tion to you, my challenge to you, to 
participate, to advocate, and to make 
a difference. 

Emma Hemness, Chair 


Environmental and Land Use Law 

This year the Environmental and 
Land Use Law Section introduced 
a number of new committees. When 
our members have an opportunity to 
get involved, the value of our section’s 
activities grows exponentially. Three 
of the new committees are based 
on substantive practice areas: land 
use; water, wetlands, wildlife and 
beaches; and pollution assessment, 
remediation, management and pre- 
vention. Our fourth new committee 
was inspired by The Florida Bar’s 
year of mentoring and to that end we 
created a Young Lawyers Committee 
for new lawyers in the environmental 
and land use fields to get involved 
in our section and find mentors. We 
hope these committees, along with 
our long-standing and very popular 
public interest representation, affili- 
ates, and CLE committees, will pro- 
vide useful forums for our members 
to get involved with CLE programs, 
the Reporter, the Treatise and other 
section activities. 

The channels of communication with 
the membership are many. Thanks to 
the efforts of Nicole Kibert an excellent 
Web page can be found at www.eluls. 
org, which provides the membership 
with a lot of useful information. Kibert 
also oversees the Listserv, a means of 
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quickly disseminating section news. 
Kelly Martinson and Carl Eldred 
head up our Membership Committee, 
which has worked on a membership 
brochure succinctly explaining the 
benefits of membership in our sec- 
tion. The Reporter is our newsletter 
and it contains section news, lead 
articles, and agency and case law 
updates. The Reporter is edited and 
kept on schedule by Janet Bow- 
man, Thomas Gould, and Jeff Collier. 
The section’s CLE committee continues 
to work hard on a series of CLE pro- 
grams on various topics, including our 
Annual Update in Amelia Island, our 
Hot Topics program in Ft. Lauderdale 
and a Web based “Lunch and Learn” 
series which provides timely, focused, 
and cost-effective CLEs for our mem- 
bers. We also continued our work with 
other sections to provide the following 
excellent programs: Practice Before 
the Department of Administrative 
Hearings; Strategies for Smart Growth 
and Development; Rural Lands; and 
the Federal Seminar in Washington, 
D.C. These seminars were cosponsored 
respectively with the Administrative 
Law; City, County and Local Govern- 
ment Law; the General Practice, Solo 
and Small Firms; and the Government 
Lawyer sections. We are also work- 
ing on our first international CLE 
which is to take place in Costa Rica 
this summer and will be presented by 
Florida and Costa Rica environmen- 
tal and land use lawyers in Spanish 
and English. The program is being 
cosponsored by the Costa Rica Associa- 
tion of Environmental Lawyers and 
will be scheduled in conjunction with 
this year’s executive council retreat. 
We continue to support the Public 
Interest Environmental Conference 
at the University of Florida financially 
and through the efforts of the Public 
Interest Representation Committee, 
chaired by Kelly Samek and vice 
chaired by Jeanne Zokovitch. Over 
the years, the section has been pleased 
to see this conference grow. We also 
established a Florida environmental 
public interest summer fellowship this 
year, open to law students interested 
in spending the summer working for a 
not-for-profit organization. Our Access 
to Justice Subcommittee continues to 
work on increasing the delivery of legal 
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services to indigent persons and others 
who are threatened by environmental 
and land use problems. 

Our section is fortunate to in- 
clude almost 100 nonlawyer affiliate 
members who are environmental 
and land use professionals. The 
Affiliates Committee is chaired by 
David Bass and Erin Deady. The af- 
filiates held their popular workshop, 
in conjunction with the section’s 
annual update providing valuable 
technical information and ethics 
CLE credit. The affiliates have also 
continued the popular attorney/affili- 
ate mixers around the state includ- 
ing Tallahassee in November 2007, 
Gainesville in February 2008, and 
Ft. Lauderdale in April 2008. These 
mixers are well attended and help the 
section gain new members and also 
provide client development opportu- 
nities for our lawyers and affiliates. 
The Treatise on Environmental and 
Land Use Law is now available online 
for the cost of section membership 
and continues to be a comprehen- 
sive source for many Florida and 
federal environmental and land use 
law topics. The Treatise is updated 
once a year with the help of law stu- 
dents from Florida State University. 
The efforts of Enola Brown, Gary 
Oldehoff, and Nicole Kibert in mov- 
ing the Treatise to the Internet has 
greatly increased its accessibility. 
We continue to foster our relationship 
with the ABA’s Section on Environ- 
ment, Energy, and Resources through 
our ABA-SEER liaison, Francine 
Ffolkes. We now have two diversity 
fellows, equally funded by ABA-SEER 
and the section, available to law stu- 
dents to pursue environmental and/or 
land use law summer fellowships in 
agencies or not-for-profits in Florida. 
We have an active Law School Li- 
aison Committee that contributes 
funds to a number of respected law 
school programs around the state, 
and thanks to Jim Porter and Vivien 
Monaco, is actively increasing the 
section’s outreach and involvement 
with law student activities. The sec- 
tion continues to provide grants to 
law schools to fund participation in 
moot court competitions, the Maloney 
writing contest, various speaker pro- 
grams and other environmental and 


land use law initiatives. Our Florida 
law schools are very successful at 
getting law students involved in en- 
vironmental and land use issues and 
we have found this to be a great place 
for the investment of section funds. 
It is truly an honor to be a part of this 
section. Our volunteer members are 
critical to our success and make this 
the premier organization for environ- 
mental and land use lawyers in Florida. 
MICHELLE DIFFENDERFER, Chair 


Equal Opportunities Law 

The Equal Opportunities Law Sec- 
tion (EOLS) is one of the finest exam- 
ples of how a small group of tenacious 
people can make a difference. This has 
been a busy year for our section, with 


- many events illustrating the very 


reason the section exists — to ensure 
equal opportunities for the members 
of the legal profession and the equal 
opportunities for the public’s access to 
lawyers and to the justice our system 
seeks to provide. 

An important part of this is the 
opportunity our profession provides 
to new and aspiring lawyers. For the 
fourth year in a row, EOLS members 
John Kozyak and Detra Shaw-Wilder 
and their law firm of Kozyak Tropin 
& Throckmorton led the way with the 
October 27, 2007, law student mentor- 
ing picnic. The event saw its largest 
crowd of law students, lawyers, and 
judges, including Florida Supreme 
Court Justice Peggy Quince, former 
U.S. Attorney General Janet Reno, 
and 11th Circuit Chief Judge Joe 
Farina. 

The event’s success motivated ef- 
forts in the Tampa Bay area to pro- 
vide similar mentoring opportunities 
in Central Florida. Led by Tampa 
attorney Tony Cabassa, the Central 
Florida law student mentoring picnic 
was held on February 23, 2008, at 
the Stetson College of Law’s Tampa 
campus. With sponsorship including 
Stetson, the Hillsborough County, 
Sarasota County, George Edgecomb, 
and Tampa Bay Hispanic Bar Associa- 
tions, the Young Lawyers Division of 
The Florida Bar and numerous area 
law firms, a heavy downpour failed to 
diminish the overwhelming response 
and attendance at this event. Despite 
weather-related flight delays, Florida 
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Bar President Frank Angones and 
Justice Peggy Quince joined local 
judges and attorneys in welcoming 
students to the inauguration of this 
opportunity for mentoring partner- 
ships in Central Florida. Its success 
not only insures the start of an annual 
mentoring picnic in Tampa, but is 
likely to spread the event to venues 
in north and west Florida. 

Another annual EOLS event will 
take on an expanded role at the 2008 
Florida Bar Annual Convention. 
Since 2004, the EOLS has held an an- 
nual Diversity in the Legal Profession 
Symposium. This year, these efforts 
are combined through the sponsor- 
ship of the event by The Florida Bar’s 
Minority Outreach Committee. This 
will be the first year the event will be 
held during the Annual Convention. 
The annual luncheon and awards 
ceremony that EOLS co-hosts with 
the Florida Association for Women 
Lawyers and the Virgil Hawkins 
Chapter of the National Bar Associa- 
tion will serve as the kick off event for 
symposium attendees and is likely to 
repeat the sellout attendance it has 


enjoyed in recent years. 

A quieter but significant milestone 
was achieved when EOLS Chair-elect 
Matthew Dietz concluded negotiations 
and extensive lobbying to improve 
courtroom access to lawyers in need of 
ADA-style accommodations. Negotia- 
tions for improved access began with 
efforts to resolve the issues involved 
in a lawsuit filed by a hearing-im- 
paired lawyer. While procedures have 
been in place to provide ADA accom- 
modations to parties and witnesses, 
the issue of the accommodations to 
be provided to lawyers had not been 
fully explored in a statewide rule. The 
successful resolution of these issues 
will pay benefits not only to lawyers 
who need accommodations when they 
join the profession, but also lawyers 
who initially believed accommoda- 
tions were for others, until accident, 
illness, or age brings these issues to 
their lives and practices. 

The section has also been pleased to 
find an expanding number of lawyers 
and law firms who have adopted and 
signed the Statement of Principle for 
Equal Opportunities within the legal 


profession. Copies of the statement 
can be obtained at the EOLS link on 
The Florida Bar Web site. 

As one of the newest and smallest 
sections of The Florida Bar, our section 
welcomes and seeks new members to 
join in our work and efforts. Michelle 
Ku, one of the pioneer section chairs 
often paraphrased a familiar line to 
summarize the challenges of our sec- 
tion: “We have many more miles to 
go before we sleep.” We welcome the 
addition of many more members of 
The Florida Bar to this journey. 
Har.ey Herman, Chair 
Family Law i 

The 2007-2008 year has been an- 
other exciting and productive one for 
the Family Law Section. Our theme 
this year has been “Bringing Others 
Along.” 

This theme is no better seen than 
in the section’s focus on advancing 
attorney volunteers as guardians 
ad litem for children in need. The 
section emphasized the need for a 
paradigm shift in how we tradition- 
ally think of “family law.” Since many 
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of us came into the practice of marital 
and family law due to our concern 
for children, the section’s goal was 
to broaden our perspective of family 
law to include Ch. 39 cases under the 
same umbrella as what we tradition- 
ally labeled family law. This focus 
originally started with partnering 
with the state guardian ad litem pro- 
gram to increase awareness of their 
Fostering Independence Program, a 
program for teens who are aging out 
of the foster care program who need 
assistance and guidance. The section 
will continue its focus through the 
Children’s Issues Committee, which 
is also working on developing useful 
forms and training for guardians ad 
litem in nondependency cases. 

Continuing with our theme of 
“Bringing Others Along,” Carin Por- 
ras, CLE chair, led the charge with 
our outstanding CLE programs. The 
jewel of the Bar’s CLE programs, 
the Marital and Family Law Review 
Course, was the Bar’s largest single 
event, with our midyear committee 
meetings, lectures, and social events. 
Chaired for a third successful year by 
Peter Gladstone, Charles Fox Miller, 
and Caryn Green, this seminar was 
host to more than 1,100 attendees of 
attorneys, judges, and magistrates. To 
further promote board certification, 
we provided “A Mechanic’s Course 
— How to Take the Certification 
Exam,” chaired by JJ Dahl and Caryn 
Green, and also provided an informal 
review session for test-takers at the 
end of the family law program. For 
the seasoned attorneys, we had our 
intensive trial advocacy program, a 
multi-day, hands-on seminar to teach 
trial skills, ably chaired by Terry Fo- 
gel and co-chaired by Carin Porras, 
Rick Nail, and Alex Caballero. This 
seminar featured all board certified 
workshop leaders and lecturers and 
taught participants how to properly 
try a complex family law case from the 
ground up. Throughout the year we 
provided telephonic seminars so attor- 
neys could receive their CLE credits 
from the comfort and convenience of 
their offices. 

I, along with past section chairs and 
incoming chair, Scott Rubin, had the 
honor to present this year’s Chair’s 
Visionary Award to Debby Beck, our 
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section administrator for the past 
eight years. Debby was an integral 
part of the success of our section. We 
all wish Debby much success in her 
future endeavors. We welcome our 
new section administrator, Summer 
Hall, and look forward to a long and 
rewarding relationship. 

Our Publications Committee had 
multiple means to inform and educate 
our section members. Patricia Alex- 
ander, chair of publications, with the 
assistance of co-editors Doug Green- 
baum, Laura Davis-Smith, and Luis 
Insignares edited the Commentator, 
our themed and practical newsletter, 
by lining up excellent issues focusing 
this year on the judiciary, children’s 
issues, and equitable distribution. Su- 
san Savard and new assistant editor 
Laura Davis-Smith edited and over- 
saw the scholarly articles for Family 
Law Section’s column in The Florida 
Bar Journal, including timely topics 
such as the Keeping Children’s Safe 
Act with the multi-issue discussion of 
its use in Ch. 61 cases. 

Our new Web site continues to grow 
and evolve with the efforts of Eddie 
Stephens and Ryan Doherty. Robins 
Scher customized our e-newsletter, 
FAMSEG, with member specific in- 
troductions to provide a personalized 
method of reaching our members 
with important announcements and 
important relevant articles. 

The Family Law Section is known 
for its sophisticated and active Leg- 
islative Committee. Each year the 
section presents important legislation 
that benefits the families of Florida. 
This year was no exception. We initi- 
ated five bills on issues of parenting, 
equitable distribution, alimony, adop- 
tion, and general magistrates. In addi- 
tion to shepherding our bills through 
the legislature, we were monitoring 
as many as 45 bills at any given time. 
Truly a team effort from our co-chairs 
Elisha Roy and Jeffrey Weissman, 
past committee chair General Mag- 
istrate Diane Kirigin (and current 
section secretary), as well as the many 
dedicated individuals who traveled to 
Tallahassee including Amy Hickman 
(our point person and guru on adop- 
tion), David Manz (point person and 
chair of equitable distribution), Terry 
Fogel (one of the founding drafters of 


the parenting bill), Maria Gonzalez 
(legislative co-secretary) and Thomas 
Duggar (our Tallahassee native). 
There were countless hours spent on 
weekly telephonic committee calls 
and subcommittee meetings, with the 
assistance of the excellent work of 
the legislative committee volunteers. 
Many thanks go to our lobbyist team 
Becker-Poliakoff, particularly Nelson 
Diaz and Edgar Castro who along 
with their weekly updates, lobbying 
duties, and hosting us in Tallahassee, 
presented us with an educational Pow- 
erPoint presentation, “Understanding 
Legislative Advocacy,” to assist bring- 
ing our section members along in their 
understanding of legislative process. 

The section’s Rules and Forms Com- 
mittee was chaired a second year by 
Ron Bornstein. Ron had the distinct 
role of also serving as vice chair on 
the Bar Rules and Forms Committee 
and, as such, has served as a bridge 
between the two committees. We are 
also grateful for the valuable input 
we received from retired circuit court 
judge, Ray McNeal, chair of the Bar 
Rules and Forms Committee. Judge 
McNeal regularly provided input on 
procedural and legislative matters 
throughout the year. Jeffrey Weiss- 
man, our resident relocation expert, 
along with past chair Thomas J. 
Sasser, Scott Rubin, and General 
Magistrate Diane Kirigin, worked 
diligently and expertly reconciled the 
relocation forms to the newly enacted 
relocation statute. 

Vital to any organization is its 
membership. Co-chairs, Doug Green- 
baum and John Schutz and their 
Membership Committee have con- 
tinued to reach out to encourage new 
members to the section, make mem- 
bers welcome at our meetings, and 
pave the way for our section members 
to actively participate. 

The Family Law Section under- 
stands one of the best ways to obtain 
an education while getting to know 
your colleagues is in the more relaxed 
setting of a retreat. Mark Chinn, na- 
tionally known author of How to Build 
and Manage a Family Law Practice, 
spoke at our first retreat at Amelia 
Island in November. At Amelia, sec- 
tion members were treated to a lively 
band, good company, and beautiful 
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sunrises on pristine beaches. In April 
the section traveled west to Santa Fe, 
New Mexico, to sample the eclectic 
Southwestern cuisine, the stunning 
artistry, and the historic architecture 
of this fascinating location. While 
there, section members learned “How 
to Incorporate a Collaborative Ap- 
proach into Their Practice” and also 
the importance of a “Child’s Devel- 
opmental Stages and Its Impact on 
Parenting Plans.” 

I am humbled and honored to have 
served with such a wonderful ex- 
ecutive committee: Thomas J. Sasser, 
Scott Rubin, Peter Gladstone, and 
General Magistrate Diane Kirigin. 
The Bar year is coming to an end; 
however, the section has many great 
projects in the works and forecast for 
months and, yes, years to come. We 
will continue to bring others along. 
ALLYSON Hucues, Chair 


Government Lawyer 

The goals and objectives of the 
Government Lawyer Section have 
been reshaped this year by the dif- 
ficult fiscal conditions with which 
we are faced. The deliberation of the 
legislature with regard to court fund- 
ing is only the tip of the proverbial 
iceberg when it comes to government 
attorneys — all government lawyers 
are materially affected by budget cuts! 
Many, if not most, government attor- 
neys have not received a pay increase 
in the past several years, and the 
prospects for one in the near future 
are not promising. This has resulted 
in a “loss” of income when cost of liv- 
ing and inflation are considered as 
factors. Therefore, the GLS has been 
exploring new avenues to attempt to 
alleviate the incredible disparity be- 
tween the lot of a government lawyer 
as compared to their colleagues in 
the private sector. We are fortunate 
to have many extraordinary lawyers 
devoting their time in service on the 
GLS executive council. The council 
is composed of individuals who prac- 
tice in the executive, legislative, and 
judicial branches of state govern- 
ment. Representatives of the various 
governmental entities with whom 
council members practice include the 
Office of the Attorney General, the 
Department of Environmental Protec- 
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tion, the Department of Children and 
Families, the Department of Business 
Professional Regulation, the South 
Florida Water Management District, 
the offices of various state attorneys, 
and various city and county attorneys’ 
offices. This broad cross-section of 
state agencies affords council mem- 
bers the ability to get a true sense of 
the plight of the government lawyer 
in today’s fiscally challenging times. 

A significant first step in seek- 
ing to better the lot of government 
attorneys has been the creation of 
a Recruitment and Retention Com- 
mittee, which will deal with various 
issues including loan forgiveness. 
The committee will be chaired by 
John Copelan, general counsel for the 
Department of Children and Families 
and a former chair of the GLS. The 
concept of student loan forgiveness 
for lawyers who devote a substantial 
portion of their legal career to gov- 
ernment service was first discussed 
at the section’s long-range planning 
meeting and retreat held in Novem- 
ber in Apalachicola. Thereafter, the 
GLS conducted a Loan Forgiveness 
Symposium at the Midyear Meeting 
of The Florida Bar as well as a work- 
ing group meeting of the committee in 
Orlando. Also, another symposium is 
being scheduled to be held during The 
Florida Bar’s Annual Convention in 
June. Plans are being developed that 
would permit government lawyers to 
heed the “no higher calling” of govern- 
ment service while easing the worry 
of paying back large student loans on 
the materially lower salaries afforded 
government lawyers. We are fortunate 
and honored to include Attorney 
General Bill McCollum and DCF Sec- 
retary Bob Butterworth as supporters 
of our efforts in these opening stages 
of the process, and we are confident 
that more and more agency heads will 
join us in this important endeavor. 
Of course, the GLS will be keeping 
the Board of Governors apprised of 
the status of our efforts because the 
positive support of the board will be 
critical if we are to realize success. 

The section is proud to report that 
the government lawyer certification 
program, State and Federal Govern- 
ment and Administrative Practice 


_Certification, is already thriving in 


its second year with a good number 
of lawyers seeking that certification. 
The GLS Committee on Certification 
chaired by Keith Rizzardi continues 
to work hard to let SFGAP flourish. 
In that vein, the SFGAP certification 
review course provides the adminis- 
trative and government practitioner 
with valuable and substantive infor- 
mation regarding agency practice, 
agency rulemaking, administrative 
appeals, government contracting, bid 
protests, government litigation, open 
records, Sunshine Law, and govern- 
ment ethics. 

The section continues to sponsor 
our traditionally successful semi- 
nars, such as Practicing Before the 


(Florida) Supreme Court, and the 


Federal Seminar. The latter, held only 
once every two years, affords a lawyer 
the opportunity to attend the oral 
arguments presented before the U.S. 
Supreme Court and, if not already 
a member of the Bar of that court, 
the opportunity to take the Oath of 
Admission in person before the nine 
justices. In addition, lectures on top- 
ics of interest to government lawyers 
are conducted at various venues such 
as the Department of Justice or the 
Library of Congress. This year’s venue 
is the U.S. Capitol. 

The section annually bestows 
The Florida Bar’s Claude Pepper 
Outstanding Government Lawyer 
Award to one individual at The 
Florida Bar’s Annual Convention in 
June. The Claude Pepper Award is 
presented to a government lawyer, 
typically with many years of service, 
whose character and accomplish- 
ments exemplify the highest ideals 
of government service. This award 
recognizes lawyers whose contribu- 
tions and commitment to public 
service and the public interest are 
unquestionably extraordinary. The 
2007 recipient was Judson Chapman, 
general counsel for the Department of 
Highway Safety and Motor Vehicles. 
Mr. Chapman was recognized for his 
28 years of dedicated service repre- 
senting the department as well as 
for his service in the representation 
of disadvantaged clients through 
North Florida Legal Aid offices. 

This year, I have greatly appreci- 
ated the hard work and commitment 


of the section’s executive council 
members. In particular, I extend my 
sincere gratitude to Keith Rizzardi, 
Clark Jennings, Joe Mellichamp, 
Booter Imhof, and John Copelan (all 
former chairs of the GLS) for their 
hard work and counsel. Also, I com- 
mend Ward Griffin for his diligence 
in arranging the Federal Seminar and 
Diana Bock for her stellar work on the 
Publications Committee (the section 
newsletter has never been better or 
more informative). I also express my 
appreciation to our former section 
administrator, Arlee J. Colman, for 
her work on behalf of the section, and 
we look forward to working with our 
new program administrator, Summer 
Hall, as we continue striving to rep- 
resent the interests of the thousands 
of dedicated lawyers who, by choice, 
serve the public interest. 

Rosert J. Krauss, Chair 


Health Law 

The Health Law Section created a 
new committee this year. At the Mid- 
year Meeting of The Florida Bar, the 
Health Law Section executive council 
voted to create the Committee on Pub- 
lic Health Law. The Public Health Law 
Committee’s mission is to help protect 
the public health of Floridians by sup- 
porting public health law education 
for attorneys and other stakeholders; 
offering networking and liaison op- 
portunities for attorneys who advise 
on public health issues; monitoring 
public health legislation and serving 
as a resource for sponsors of such 
legislation; and acting in other ways 
to promote the study and application 
of public health law. The inaugural co- 
chairs are Walter Carfora and Rodney 
Johnson. 

Our CLE Chair Charmaine Chiu 
presided over a busy calendar. At 
the Midyear Meeting, the Health 
Law Section cosponsored with the 
Tax Section a CLE, Representing the 


Physician 2008. This popular program 


was co-chaired by Lester Perling from 
the Health Law Section and Alan 
Gassman from the Tax Section. Video 
replays are being shown around the 
state. In March, the HLS presented 
its annual CLE, Advanced Health 
Law Topics and Certification Review 
2008. This program, chaired by San- 
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The Trial Fawyers Section updated and rewrote the Guidelines 
for Professional Conduct. These guidelines, which have been 
approved by the conferences of Circuit Court Judges and 
County Court Judges, will be distributed to judges throughout 
Florida and are available on the TLS Web site. 


dra Greenblatt, is a comprehensive 
advanced overview of health law, 
helpful to any health lawyer. It also 
serves as a review for lawyers taking 
the health law certification exam. Fif- 
teen lawyers registered for this year’s 
exam. The CLE “Hot Topics” is being 
presented at the Annual Convention 
in June. 

In addition to the traditional, in- 
person CLEs with video replay, based 
upon the success of a trial last year, 
the HLS is making plans for a series 
of teleconferences, focusing on single 
topics. The first such teleconference 
is took place in May and was titled 
Physician Pharmaceutical Dispens- 
ing. 

The HLS continues to reach out 
to law students with an interest in 
careers in health law by visiting law 
schools. 

Newsletter Editor Bernabe Icaza 
has successfully rejuvenated the sec- 
tion newsletter and it is distributed 
online three times per year. The news- 
letter alerts members as to recent 
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developments in health law, new rules 
and regulations, and cases of interest. 
Chet Barkley continues to serve as 
our Web master. 
Work is underway for the 2009 edi- 
tion of the Health Law Handbook. 
Section leadership responded to 
inquiries from the press regarding 
current events and changes in the 
laws affecting health care. 
LAURIE J. LEVIN, Chair 


International Law 

As chair of the International Law 
Section (ILS), I am pleased to provide 
you with the annual report of the ILS 
for 2007-2008. The section’s executive 
committee consists of Edward H. Da- 
vis, Jr., chair; J. Brock McClane, chair- 
elect; Francisco Corrales, secretary; 
Elke Rolff, treasurer; and Francesca 
Russo, immediate past chair. The 
section’s board liaison for the 2007- 
2008 Bar year was Ian M. Comisky 
from Philadelphia. 

ILS Membership. I have been deeply 


- honored and privileged for the op- 


portunity over the past year to lead 
the over 1,100 lawyers who make up 
the current membership. The ILS is 
unique among all the sections of The 
Florida Bar because its members 
practice in virtually every discipline 
known to the law. 

Within our ranks are lawyers who 
practice international transactional 
law, litigation, international arbitra- 
tion, travel law, tax and estate plan- 
ning law, immigration law, criminal 
law, intellectual property law, and 
international insolvency law, among 
others. Our members practice as solo 
practitioners, in boutique firms, and 
at every major law firm in the state. 
Our membership truly represents the 
entire geographic scope of the state 
with leadership and members from 
every corner of Florida. We also have 
members in outposts throughout the 
world. 

Mission and Role of the ILS in The 
Florida Bar. The role of the ILS is 
to safeguard the practice for inter- 
national practitioners in Florida by 


Lawyers Secti 


onu 


e the 


pdated and rewrot 


uidelines 


for Professional Conduct. These guidelines, which have been 
approved by the conferences of Circuit Court Judges and 

County Court Judges, will be distributed to judges throughout 

Florida and are available on the TLS Web site. 
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of teleconferences, focusing on single 
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ing. 
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careers in health law by visiting law 
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has successfully rejuvenated the sec- 
tion newsletter and it is distributed 
online three times per year. The news- 
letter alerts members as to recent 
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developments in health law, new rules 
and regulations, and cases of interest. 
Chet Barkley continues to serve as 
our Web master. 
Work is underway for the 2009 edi- 
tion of the Health Law Handbook. 
Section leadership responded to 
inquiries from the press regarding 
current events and changes in the 
laws affecting health care. 
LavuriE J. Levin, Chair 


International Law 
As chair of the International Law 
Section (ILS), I am pleased to provide 
you with the annual report of the ILS 
for 2007-2008. The section’s executive 
committee consists of Edward H. Da- 
vis, Jr., chair; J. Brock McClane, chair- 
elect; Francisco Corrales, secretary; 
Elke Rolff, treasurer; and Francesca 
Russo, immediate past chair. The 
section’s board liaison for the 2007- 
2008 Bar year was Ian M. Comisky 
from Philadelphia. 
ILS Membership. I have been deeply 
- honored and privileged for the op- 


portunity over the past year to lead 
the over 1,100 lawyers who make up 
the current membership. The ILS is 
unique among all the sections of The 
Florida Bar because its members 
practice in virtually every discipline 
known to the law. 

Within our ranks are lawyers who 
practice international transactional 
law, litigation, international arbitra- 
tion, travel law, tax and estate plan- 
ning law, immigration law, criminal 
law, intellectual property law, and 
international insolvency law, among 
others. Our members practice as solo 
practitioners, in boutique firms, and 
at every major law firm in the state. 
Our membership truly represents the 
entire geographic scope of the state 
with leadership and members from 
every corner of Florida. We also have 
members in outposts throughout the 
world. 

Mission and Role of the ILS in The 
Florida Bar. The role of the ILS is 
to safeguard the practice for inter- 
national practitioners in Florida by 
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ensuring that we are at the forefront 
of developments and legislation in 
the international world. We also are 
charged with continuing the interna- 
tional legal education of all Florida 
lawyers to ensure that we are on 
the cutting edge and are focused on 
fostering a climate conducive to in- 
ternational legal business for Florida 
lawyers. 

The ILS serves another important 
role within the greater Bar: as the 
face of The Florida Bar to many other 
practitioners and bar associations 
around the world. It is our job to fly 
The Florida Bar flag across the globe. 
We have cooperative agreements 
with other bar associations around 
the world. The ILS has hosted and 
cosponsored seminars in numerous ju- 
risdictions, including Mexico, Canada, 
Barcelona, Brazil, London, Grenada, 
the British Virgin Islands, Anguilla, 
and Russia. Many of our conferences 
in Florida draw practitioners from 
every corner of the planet. 


Our 25th Anniversary and Our His- 
tory. It is a double honor to have been 
given the stewardship of the ILS this 
year during the 25th anniversary of 
the founding of the International Law 
Section in 1982. However, many do not 
know that the history of the ILS dates 
back even further, to the founding of 
the International Law Committee of 
The Florida Bar in 1956. 

Since the time of the founding of the 
ILS and its predecessor, Florida has 


evolved into a major node in the in- 


ternational world due to its strategic 
geographic location as a north/south 
and east/west crossroad. Additionally, 
the international nature of its people, 
including the polyglot population, our 
welcoming cities, and our ability to 
transact legal business in Spanish, 
Portuguese, Russian, Italian, French, 
Creole, Dutch, and so many other 
languages has made Florida as an 
emerging premier center for interna- 
tional law. 

As evidence of this, Florida law- 


yers serve in the leadership of other 
international bars and organiza- 
tions, such as the International Bar 
Association, the Inter-American Bar 
Association, the International Center 
for Dispute Resolution of the AAA, the 
international arbitration arm of the 
International Chamber of Commerce, 
and the London Court of International 
Arbitration. Indeed, Florida is now a 
seat of preference for international 
arbitrations. Hundreds of millions of 
dollars of international transactions 
are negotiated, drafted, and closed by 
Florida lawyers each year. 
Moreover, Florida’s law schools 
have emerged as leading centers of 
international legal thought and are 
turning out law graduates who al- 
ready see the world of law as an inter- 
national matrix within which Florida 
is a major player. Teams from Florida 
law schools have now become feared 
competitors in major international 
legal competitions, including Stetson 
Law’s major victory in 2005 in the 
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Vis International Arbitration Mock 
in Vienna, Austria, against 153 law 
schools from 47 countries. Since then, 
the teams from Florida law schools 
have become perennial challengers 
for the crown in Vienna in the past 
three years. In February 2008, led 
by Richard Lorenzo, Arnoldo Lacayo, 
and Santiago Cueto, the ILS held the 
Fourth Annual Florida Regional Vis 
Pre-Competition Moot at FAMU Law 
School, which was attended by six 
Florida law schools, all of whom went 
on to Vienna to compete. Next year, 
we hope to increase our attendance to 
eight Florida law schools and to hold a 
writing colloquium for the competition 
in Tampa in September. 

Honoring our Past. This has not 
happened by accident. It is due to the 
leadership of visionaries that have 
foreseen Florida as a major player in 
the global legal world and the ILS as 
one of the principal engines of this de- 
velopment. This year, the ILS focused 
on honoring its founders, its past lead- 
ers, and those who have nurtured it 
throughout the years, as well as those 
who have planted the seeds for the 
growth of the practice of international 
law in Florida. In January 2008, the 
ILS held a gala at the Biltmore Hotel 
to honor our history and our past 
leaders that was attended by almost 
200 international practitioners from 
around the state. To honor our history, 
the ILS commissioned a living history 
project that involved video interviews 
of all of its former chairs, which then 
was made into a movie and shown at 
the gala in celebration of our silver 
anniversary as a section. 

Our Focus on Building Our Brand. 
This year has been an ambitious year 
for the ILS on other fronts as well. Our 
agenda for the ILS this year was to 
focus, first, on branding the ILS and 
The Florida Bar as one of the foremost 
organizations in the international 
legal world and, second, on building 
and measuring accountability for ILS 
voluntary leaders and members to set 
and meet the goals of the section. 

As part of that branding, the ILS 
organized and hosted conferences in 
Rio de Janeiro, Brazil in September, 
2007, and in Buenos Aires, Argentina 
in November 2007, led by Pam Seay 
and Larry Gore respectively. In Octo- 


ber 2007, we hosted a world class (as 
recognized by others) international 
tax and estate planning seminar in 
Miami led by William Newton. In 
March 2008, led by Chris Johnson, 
we hosted a major international ar- 
bitration conference featuring a mock 
international commercial arbitration, 
which was attended by over 120 lead- 
ing international arbitration prac- 
titioners. We also will host a major 
international transactions conference 
on May 22, 2008, led by Carlos Siso as 
the first major project of our nascent 
International Business Transactions 
Committee, which is co-chaired by 
Miguel Zaldivar and Elke Rolff. 

Our continuing goal is to sign new 
cooperative agreements with at least 
six more bar associations from around 
the world, including Genoa, Italy; Rio 
de Janeiro, Brazil; Buenos Aires, Ar- 
gentina; Singapore; and Guatemala. 
This effort has been led by our imme- 
diate past chair, Francesca Russo. Ed 
Mullions has led our legislative com- 
mittee this year, which is undertaking 
an enormous agenda, including the 
adoption of the UNCITRAL model law 
for international arbitration to update 
the Florida International Arbitration 
Act. 

Additionally, our new membership 
committee, co-chaired by Mike Ehren- 
stein and Carlos Gonzalez, has over 10 
active members and is in the process 
of running a promotional sweepstakes 
for a three-day cruise for those who 
bring in the most new members. The 
committee is organizing visits to 
Florida law schools to gain new law 
student associate members and is 
putting together a traveling CLE pro- 
gram to go from firm to firm to recruit 
new members to the ILS. Our ongoing 
goal is to increase our membership by 
10 percent by the end of this year. 

As the ILS chair, I will attend the 
IBA All Bar Conference in Amsterdam 
representing The Florida Bar in the 
community of bar associations gath- 
ered from around the world. 

We will close our year at The Florida 
Bar Annual Convention in Boca Raton 
with committee meetings and an ILS 
luncheon featuring as a guest speaker, 
Bruno Ristau, a famed former U.S. 
Justice Department official in charge 

. of many international programs. 


26 THE FLORIDA BAR JOURNAL/JUNE 2008 


None of what we accomplished this 
year could have been done without the 
help of hundreds of members, both old 
and new, of the ILS. I am particularly 
grateful for our committee chairs who 
led by example. I’m grateful for all the 
hard work of everyone who assisted on 
all of our programs and who pitched in 
when we needed it. I look forward to 
seeing many of you in Boca Raton. 
Epwarp H. Davis, JR., chair 


Labor and Employment Law 

I am pleased to report that our sec- 
tion continues to grow and advance in 
membership and projects. The back- 
bone of our section is our seminars. 
So far this year we have held two suc- 


_ cessful ones: the 33rd Annual Public 


Employees Labor Relations Forum 
and 8th Annual Certification Review. 
Even facing hard economic conditions 
and high travel costs, these seminars 
were well-attended and received 
excellent reviews. The final regular 
seminar is the Advanced Labor Topics 
which was held in Marco Island on 
May 9 and 10. 

Attendant to the certification re- 
view seminar was a retreat for the 
Long Range Planning Committee con- 
ducted every other year. It consists of 
goal identification and reorientation 
conducted by a trainer. This year’s ses- 
sion was attended by about 25 section 
members, including executive council 
members and past officers. We have 
found that this forum helps to give the 
new members the big picture while 
keeping contributing past members in 
the fold. Special thanks are extended 
to the co-chairs of the committee, 
Cary Singletary and Damon Kitchen 
who incidentally are each past section 
chairs. 

One exciting advancement is our 
new Web site, which is attaining some 
quite complimentary reviews. Marc 
Snow should be complimented on 
his contribution to attaining the new 
page. 

Three other projects warrant men- 
tion. One is the Law School Liaison 
Subcommittee headed by Jonathon 
Oliff. They have been very successful 
in awarding $1000 scholarships at 
many of the law schools. Also, the Lo- 
cal/Voluntary Bar Association Liaison 
Subcommittee headed by Don Ryce 
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and greatly assisted by Alan Forst 
were awarded a President’s Showcase 
to be held at the Annual Convention 
on June 19th on the topic of What 
Every Law Firm and Law Practice 
Needs to Know About Federal and 
Florida Employment Laws. This is a 
great concept and we all appreciate 
the good press. Finally, the Publica- 
tions Committee headed by Jim Craig, 
Sherrill Colombo, and Frank Brown 
continue to produce consistently good 
quality articles. 

STEPHEN A. Meck, Chair 


Out of State Division 

The Out of State Division repre- 
sents the nearly 13,500 Florida Bar 
members who reside outside of Flor- 
ida (about 17 percent of The Florida 
Bar’s total membership). Recognizing 
the diverse interests and practice 
areas of out-of-state members, the 
division’s multi-faceted purposes 
include assisting out-of-state lawyers 
in administrative, educational, and 
practice development issues; facili- 
tating networking among out-of-state 
Bar members; encouraging pro bono 
activities by out-of-state members; 
aiding in the development of laws 
that eliminate disparate treatment 
of out-of-state members; providing 
a forum for the discussion of issues 
of common interest; and seeking to 
improve the administration and ap- 
plication of laws, rules, regulations, 
and our legal system. During the past 
year the division carried out this mis- 
sion through a variety of activities. 
Long-time out-of-staters and oth- 
ers will notice that the division has 
a new name: “The Florida Bar Out of 
State Division.” The Supreme Court 
of Florida granted the division’s 
request to drop “Practitioners” from 
our name. The new name is more in- 
clusive, reflecting the fact that not all 
of our members are actively engaged 
in the practice of law. 

The division continued to sponsor 
educational activities, including its 
annual New York City seminar in 
February 2008 (Out of State Update: 
New Law and Practice Tips) and 
cosponsored the Federal Seminar 
in Washington, D.C., in March 2008 
(along with the Administrative Law 
Section, the Appellate Practice Sec- 
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tion, the Environmental and Land 
Use Section, and the Government 
Lawyers Section). The division has 
been selected to sponsor the Bar’s 
Presidential Showcase at the An- 
nual Convention on Thursday, June 
19. The theme will be Potpourri for 
the General Practitioner and a wide 
variety of topics will be covered. Ev- 
eryone is invited to attend. 

Always seeking to be accessible 
to its members, the division held an 
executive council meeting and an 
open reception in conjunction with 
the Bar’s Board of Governors’ meet- 
ing in Washington, D.C. A sizeable 
number of Florida Bar members from 
the Washington area attended the 
reception and talked with their board 
members and division officers. Due to 
the success of this event, the division 
is planning similar activities for the 
next out-of-state Board of Governors 
meeting. 

The division also obtained Board 
of Governors approval for an over- 
haul to its bylaws. Notable changes 
include the expansion of the number 
of at-large seats on the governing 
executive council from five to six. 
The goal of this expansion is to give 
members more opportunities to par- 
ticipate in division leadership. Also, 
the procedures for carrying out the 
division’s business have been updat- 
ed (for example, electronic meetings 
and voting are now authorized) and 
the committee structure has been 
streamlined. 

Each year the division helps its 
members maintain their awareness 
of professional responsibility issues 
by providing them with the opportu- 
nity to earn free CLE ethics credits. 
This year the credits were offered via 
an audio link on the division’s Web 
site. The switch from mailing out 
tapes to providing streaming audio 
has been well-received. 

The division encourages pro bono 
activities and each year nominates 
an out-of-state Bar member for the 
Bar President’s Pro Bono Service 
Award. This year’s award winner was 
Ross Benjamin Bricker of Chicago, II- 
linois. In 2007, Mr. Bricker performed 
more than 470 hours of pro bono legal 
representation. He handled cases 


involving the First Amendment, 


freedom of religion, public housing 
issues, criminal defense, civil rights, 
and numerous other areas of law. 
Long-time service to the legal 
profession is also recognized by the 
division through its 50-year award 
that is bestowed on veteran Florida 
Bar members who have spent at least 
part of their careers practicing out of 
state. This award was presented to 
more than a dozen lawyers during a 
special luncheon and ceremony at the 
Bar’s Annual Convention last June. 
Finally, warm thanks are extended 
to the members of the division’s 
executive council, the out-of-state 
representatives on the Bar’s Board of 
Governors, and all others who have 


helped through their tireless efforts 


to make this year another successful 
one for the division and all out-of- 
state Florida Bar members. 
Timotny P. Cuinaris, President 


Public Interest Law 

We had a very productive year with 
our hallmark activities, the exchange 
of expertise and promotion of inno- 
vative policy changes to protect the 
dignity, security, justice, liberty, and 
freedom of individuals and the pub- 
lic. We are a diverse group of several 
hundred attorneys and advocates 
who share an interest in advocacy 
and enhancement of constitutional, 
statutory, and other rights. Our 
committees address a variety of 
topics: legal needs of children, First 
Amendment law, civil rights, delivery 
of legal services, family preservation, 
disability law, and homelessness. We 
have something for nearly everyone; 
if you would like to pursue an area 
that is not listed, please let us know 
as we may be able to find like-minded 
attorneys to work with you. 

Newsletter & Communications. 

Thanks to Mizell Campbell and 
Past-chair Tamara Gray for team- 
ing up to produce excellent Fall and 
Spring newsletters. The section also 
has a number of active Listservs and 
our committees meet frequently by 
teleconference. 

Committee Highlights. The Dis- 
ability Law Committee developed 
a comprehensive blog that provides 
information and resources on the 
Americans with Disabilities Act and 
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other issues of interest located at 
www.disabilitylawcommittee.com. 
Contributions are welcome. The 
Legal Needs of Children Committee, 
with the unanimous approval of the 
Executive Committee, is honoring 
the Juvenile Division of the Miami- 
Dade County Public Defender’s Office 
for their tireless work in protecting 
the rights of juveniles throughout 
the state with the Hugh Glickstein 
Award. Presentation will take place 
at the June 2008 Florida Bar Annual 
Convention in Boca Raton. Com- 
mittee members this year provided 
their expertise to Florida Children’s 
First, a non-profit advocacy group, by 
reviewing and analyzing legislation 
proposed on behalf of children, for 
consideration in the 2008 legislative 
session; proposals reviewed related 
to foster care, juvenile justice, and 
education. The Homelessness Com- 
mittee, at the Midyear Meeting, 
heard a CLE presentation by Uni- 
versity of Miami law student and 
Public Interest Fellow Alex Schimel 
on Florida’s habitual misdemeanor 
offender law. The committee opposes 


the criminalization of homelessness 
and monitors the issue. Committee 
members communicate frequently on 
current events, including litigation 
updates and strategies (two members 
have had success in federal court), 
developments in the law, and train- 
ing opportunities. A new committee 
position, law student liaison, has 
been filled by Stetson University Col- 
lege of Law student Lindsey Kofoed, 
who is also studying anti-homeless 
ordinances. 

Continuing Legal Education. PILS 
continued its 15-year tradition of 
Social Security disability seminars, 
with the August 2007 presentation 
of 11th Circuit Social Security Law: 
Proving Mental Disabilities in Social 
Security Claims. Held at the Ritz 
Carlton in Amelia‘Island, the semi- 
nar was well-received and drew over 
100 attendees from throughout the 
11th Circuit. Topics covered included 
recognition of mental impairments, 
development of the record, presen- 
tation at the hearing, and appeals of 
adverse decisions. Speakers included 
several U.S. magistrate judges, ad- 


ministrative law judges, doctors, and 
attorneys. Plans are already under- 
way for 2009. The Disability Law 
Committee has developed a CLE on 
selected topics, pending sponsorship 
and a venue or electronic delivery 
means. The Legal Needs of Children 
Committee is working on scheduling 
a CLE presentation on Florida’s com- 
pliance with the Adam Walsh Act and 
the wide-ranging impact this law will 
have on juveniles, their families, and 
the various agencies involved with 
these children, including placement in 
educational settings and educational 
services, housing, and the restrictions 
related to registered offenders, crimi- 
nal law, and dependency. 

Executive Committee. We received 
approval from the Board of Gov- 
ernors for a new legislative posi- 
tion adopted at the request of the 
Homelessness Committee, to add 
homelessness as a protected category 
under Florida’s hate crimes law, in 
response to Florida’s high rate of 
criminal victimization of homeless 
persons. The executive committee 
has focused on long-range planning 
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to improve and increase collabora- 
tions with other sections of the Bar 
and organizations. We appreciate the 
work done on our behalf by Board of 
Governor's Liaison Lisa Small. We 
thank the Young Lawyer’s Division 
for creating a liaison to our section, 
and we thank Ms. Kim Bannister 
for her significant contributions. 
Long-range planning also includes 
improving the financial position of 
the section. We recognize the chal- 
lenges of financing section activities 
for an area of law which is, in large 
part, done pro bono, and frequently 
does not generate significant fees 
or have commercial partnerships. A 
particular challenge has been the rise 
in the administrative costs of holding 
continuing legal education seminars. 
We have made progress in identifying 
new ways to present CLE programs 
through technology innovations and 
partnerships. I sincerely thank all 
committee chairs for their outstand- 
ing efforts, our officers, our at-large 
members, and especially Chair-elect 
Maria Abate. 

Lisa Kane DeVirto, Chair 


Real Property, Probate and 
Trust Law 

RPPTL celebrated its 50th anni- 
versary as a section in 2004 and it 
had much to celebrate. Since then, we 
have not sat on our laurels but have 
continued to grow as a section, chal- 
lenge our members to take on new 
projects and issues, improve our CLE 
programs, and increase our involve- 
ment in the legislative process. 

The section is the largest section of 
The Florida Bar. It has over 10,000 
members. Our executive council, 
which is the governing board of 
the section, is made up of approxi- 
mately 200 member — the officers, 
the chairs, and vice chairs of our 
committees and our elected circuit 
representatives. The council meets 
five times per year and meetings 
typically run three days, with two 
days of committee meetings with a 
business meeting on the third day at 
which reports are made to the entire 
council and official section business 
is transacted. We have 58 committees 
between real property, probate, and 
general standing. Committees not 
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only meet at council meetings but 
throughout the year, and committee 
membership is open to all members 
of our section. Our section sponsors 
numerous CLE seminars every year 
and our program continues to grow. 
By the end of the current Bar year, 
we will have sponsored 13 CLE 
seminars. These seminars include 
three certification review courses, 
one seminar cosponsored with the 
Environmental Law Section, our an- 
nual Legislative Update that draws 
over 500 attendees, our annual Attor- 
ney/Trust Officer Liaison Conference 
with more than 400 attendees and 
the First Annual Construction Law 
Institute held in March 2008. We are 
constantly exploring ways that we 
can collaborate on seminars in order 
to take advantage of our collective 
expertise in helping to improve the 
practice of law. 

Legislative activities are a very 
important part of what we do. The 
section, through its committee struc- 
ture, works very hard year round 
to draft legislation to make needed 
changes in existing statutes. We 
work closely with our section legisla- 
tive consultant to ensure success of 
this effort. Equally important is the 
section’s role in responding to legisla- 
tion proposed by other organizations. 
Our section enjoys a hard-earned 
and well-deserved reputation as a 
resource for legislators who have 
questions about a bill involving sub- 
jects within our area of expertise. 
Our section members stand ready to 
help in this effort by providing writ- 
ten comments to legislators, meeting 
and talking with legislators and their 
staff and even before committees to 
testify about proposed legislation. It 
is difficult to quantify the number 
of hours our legislation committee 
contributes to this effort, but it is 
significant. This year we are initi- 
ating approximately 20 bills in the 
legislature and are closely involved 
with 30 others. 

The section appears from time to 
time as amicus to the court in appel- 
late proceedings involving important 
issues of law. This past year has been 
particularly active and our section 
has appeared as amicus before the 


_ Florida Supreme Court and the Third 


and Fourth DCAs on issues involving 
waiver of homestead in creditor agree- 
ments, the descent and distribution of 
homestead, and land trusts. 

Through our section committees, 
we assist the Florida Supreme Court 
with the drafting and adoption of 
standard residential lease forms. 
Revisions were made this past year to 
provide consumers with up-to-date, 
well-drafted, fair forms. 

Last year under Rohan Kelley’s 
leadership, our section began a 
membership diversity initiative. Our 
primary focus has been on develop- 
ing a series of basic law seminars, 
the purpose of which is to provide 
minority lawyers an introduction 


_to our practice areas, so they may 


handle simple real estate, probate, 
and trust matters, hopefully building 
a practice in these areas. We hope 
to encourage minority attorneys to 
become involved in our committees 
and, if they desire, to rise up through 
section leadership. Two probate and 
two real property courses have been 
presented in the last 12 months and 
we are planning more presentations 
this summer in Orlando and Ft. Lau- 
derdale. 

An important part of our diversity 
effort is the establishment of a men- 
toring program. We have established 
a pilot program, which will be ex- 
panded, for our mentoring initiative 
by reaching out to the participants 
in the diversity seminars and pairing 
them with members of our section as 
mentors. 

Our section continues to provide 
leadership within The Florida Bar by 
offering a first-of-its-kind fellowship 
program to make it possible for young 
and diverse lawyers to participate 
in our section through committees 
and membership on our executive 
council. The cost of participating as 
an executive council member may be 
a barrier to many lawyers who would 
add youth and diversity to our com- 
mittees and our leadership. There- 
fore, we are developing a program to 
award fellowships to a small number 
of lawyers who evidence great po- 
tential for section involvement and 
leadership. 

Professionalism is also receiving 
renewed focus by RPPTL. This year, 
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we re-organized our professionalism 
efforts and created a new general 
standing committee on profession- 
alism and ethics. The task of this 
committee is to intensify the dialog 
of ethics and professionalism within 
our 200 person council, but more 
importantly to explore methods of 
bringing this information on ethics 
and professionalism to our 10,000 
plus members. 

As you can see, the RPPTL section 
is very active and committed to ser- 
vice. We solicit your participation as a 
section member on one of our section 
committees. 

ME Lissa Jay Murpny, Chair 


Trial Lawyers 

The section has approximately 
7,000 paying members. I would like 
to take this opportunity to describe 
for you some of the highlights and 
accomplishments of this Bar year 
as well as express appreciation to 
many of those who have made this a 
productive year for our Trial Lawyers 
Section. 

Although many other organizations 
offer competing legal education pro- 
grams, the TLS offers lawyers some 
of the best and most cost effective 
seminars available. Attending TLS 
seminars also contributes to Florida 
Bar revenue, hopefully reducing the 
need to raise dues. Bob Mansbach of 
Orlando has again headed our CLE 
committee. 

In January at the Midyear Meet- 
ing, the TLS hosted a very successful 
and well-attended mock trial compe- 
tition. This year’s program included 
participants from all of Florida’s law 
schools. Both judges of the program 
and other observers came away again 
feeling confident in the future of the 
trial bar in Florida. Anyone observing 
the mock trial competition, regard- 
less of number of years of experience 
in the law, came away both impressed 
and educated. The winner of this 
year’s mock trial competition was 
the team from University of Miami 
School of Law. Kudos to Jonathan 
Lynn, Eileen Moss, and Kim Cook for 
coordinating the competition. 

Each February, the TLS produces 
the civil trial certification review 
course in Tampa. This two-day pro- 
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gram is not only for those preparing 
for the civil trial certification exam, 
but is used by many lawyers as an 
annual case law update. Although 
the course is not a requirement to 
take the certification exam, most who 
take the exam have found the review 
course to be invaluable. Many busy 
trial lawyers order the audio tapes 
to serve as an annual update and to 
obtain the necessary general CLE and 
certification hours. If you are inter- 
ested in purchasing these tapes with 
the accompanying written materials, 
log on to The Florida Bar Web site at 
floridabar.org. The tapes are a great 
training tool for younger lawyers as 
well as experienced litigators. 

Each May, state and federal court 
judges along with experienced trial 
lawyers from around the state gather 
in Gainesville for the annual trial 
advocacy seminar. This interactive 
seminar is a great training course 
for litigators having difficulty get- 
ting actual courtroom experience. 
The number of civil trials is down, 
but we find litigators searching for a 
program to help sharpen their skills. 
This course also provides an opportu- 
nity for experienced litigators to get 
reviewed, videotaped, and critiqued 
by some of Florida’s best lawyers 
and judges. The seminar has an ad- 
ditional advantage in that it provides 
all the necessary CLE and certifica- 
tion credit for the three-year cycle 
and counts as one trial substitute for 
those seeking to obtain certification 
or recertification under the Board of 
Legal Specialization and Education 
(BLSE). 

In January 2008, the executive 
council signed a contract with a new 
Web host with plans to overhaul and 
update the TLS Web site. At the time 
of this writing, the Web site is still 
being updated. It already includes 
legislative updates with weekly re- 
ports of legislation affecting the legal 
profession, the courts, and matters 
related to the constitutional right of 
access to the courts in Florida. When 
completed the Web site will have 
links to judges and their judicial as- 
sistants, case law and other research, 
and tools to make the TLS Web site a 
one-stop search for the trial lawyer. 

An additional accomplishment this 


year was the updating and rewriting 
of the Guidelines for Professional 
Conduct. This project, originally 
produced in 1999, has been updated. 
The guidelines have been approved 
by both the Conference of Circuit 
Court Judges and Conference of 
County Court Judges of Florida. 
The guidelines will be distributed to 
judges throughout Florida and are 
available for download on the TLS 
Web site at no cost. 

In addition to changing the con- 
tent of the TLS Web site, there are 
some other changes of note to report. 
After nearly three decades with The 
Florida Bar, Connie Stewart retired 
at the end of February 2008 as the 


_TLS program coordinator. Also this 


year, Arthur I. “Buddy” Jacobs, the 
section’s lobbyist of nearly three 
decades, retired. Both of these in- 
dividuals have shown remarkable 
dedication to trial lawyers through- 
out Florida for many years. They will 
be missed and the section will not be 
the same without them. We welcome 
Paige Graham as our new program 
coordinator and Bob Harris of Tal- 
lahassee as our new lobbyist. 

Term limits impact legislators. The 
TLS executive council is no different. 
This year Bill Hahn of Tampa, our 
de facto legislative chair and a trial 
lawyer dedicated to causes throughout 
Florida, finishes his second three-year 
term on the executive council. Bill 
Fuller of Tallahassee, a long-time 
CLE lecturer and participant at the 
Advanced Trial Advocacy Program also 
finishes his second term and will be 
rotating off the executive council. Ed 
Cheffy of Naples, who has provided the 
materials and lectures on ethics at the 
civil trial certification review course for 
as long as anyone can recall, will also 
be rotating off the executive council. I 
am confident that each of these gentle- 
men will continue to be involved in Bar 
activities and will continue to make us 
all proud as trial lawyers. We have all 
benefited from their contribution of 
time to the profession and their efforts 
to make better trial lawyers of all of us. 
If you see them or have a spare minute, 
let them know we all appreciate their 
efforts and recognize the job very well 
done. 

At this year’s Annual Conven- 
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tion in Boca Raton, the speaker at 
the Chester Bedell Trial Lawyers 
Luncheon is Judge Gerald Tjoflat 
of the 11th Circuit Court of Ap- 
peals. The topic of his talk will be 
The Independence of the American 
Lawyer, something near and dear to 
all lawyers. At the luncheon, I will 
turn over the reins to my successor 
Frank Bedell with the confidence 
that he will continue the legacy 
championed by his grandfather 
of trial lawyers focusing on the 
independence of lawyers and the 
judiciary. i 
RoBERT CONRAD PALMER III, Chair 


Workers’ Compensation 

The Workers’ Compensation Sec- 
tion remains at status quo in terms 
of membership and CLE attendance 
despite the legislative changes that 
took place effective October 1, 2003. 
Those changes have definitely had 
a major effect on the morale of this 
section which, in my humble opinion, 
is at an all time low. The workers’ 
compensation law has, as of 2003, 
undergone no less than seven major 
“reforms” since 1974, when I began 
the practice in Florida. Although 
the section has lost some members 
since 2003, the losses have not been 
statistically significant so far. 

Education of our members re- 
mains a top priority. In addition, we 
have coordinated our seminars with 
nonlawyer organizations, such as 
the Workers’ Compensation Claims 
Professionals, to reduce costs and 
expand attendance. This effort was a 
major success in 2007 and will be an 
even greater success in 2008. Many 
thanks are owed to the entire CLE 
committee. 

The Workers’ Compensation Forum 
(previously the certification review 
course) and the “Lunch and Learn” 
telephonic seminar programs are two 
that deserve special thanks to Rick 
Thompson and Dawn Traverso, with- 
out whom these programs would not 
exist.Our new executive council elec- 
tion procedure, which was designed 
to slim down the bloated executive 
council, make it more geographically 
diverse and prevent staleness from 
creeping in by effecting term limits, 
was a huge success at the sections 


annual meeting in Orlando in August 
2007. The process was a committee 
effort and all are to be commended 
for their time-consuming work, but 
individual kudos go to Martin Lei- 
bowitz, without whom the election 
process would not have worked as 
well as it did. 

On a sad note, a long-time workers’ 
compensation practitioner, defense 
lawyer, claimant representative and 
mediator passed away. Jere Chait 
was a mentor to me and a friend and 


I am sorry to lose him. On a brighter ° 


note, Jere’s son, Richard Chait, will 
become the chair-elect of the section 
at our August 2008 meeting. The ba- 
ton has passed from father to son in 
the workers’ compensation world. 

The section has continued to work 
closely with the Office of Judges of 
Compensation Claims (OJCC), which 
is headed up by Deputy Chief Judge 
David Langham. Judge Langham has 
expended what appears to be limitless 
energy in making sure the section has 
input into the process of adjudicating 
claims, rulemaking, and what will 
become in future years a survey of the 
opinions of the members, designed to 
assist not only the OJCC from a proce- 
dural standpoint but also to assist the 
Judicial Nominating Commission and 
the governor in the task of reappoint- 
ing sitting Judges of Compensation 
Claims (JCCs). 

Finally, by the time this report is 
published, oral argument will have 
been held before the Supreme Court 
of Florida in a case that has wide- 
ranging implications, in my opinion, 
for all members of the bar. Emma 
Murray v. Mariners Health, Case No: 
SC07-244, is a case that challenges 
the authority of the legislature to 
impose an irrebuttable presumption 
that attorneys’ fees paid by the em- 
ployer/carrier to claimant’s counsel 
for the successful representation of 
a workers’ compensation claimant 


when computed as a percentage of 


the benefits obtained, constitutes a 
“reasonable” fee. No such limitation 
is imposed on legal fees paid for the 
defense of workers’ compensation 
claims. Workers’ compensation itself 
is a legislatively mandated substitute 
remedy for common law tort recovery. 
In 1935, without a vote of the people 


or a constitutional amendment, us- 
ing the police power of the state to 
overcome the constitutional mandate 
that every citizen is entitled to trial 
by jury in civil disputes, the right of 
an employee to sue an employer in 
tort was eliminated in favor of the 
substitute remedy. The lawyers in 
other areas of law where substitute 
remedies are involved, such as PIP 
and NICA, had better keep a close eye 
on this case. If Murray is affirmed, 
there would be nothing to prevent 
the legislature from imposing a 10 
percent fee to be paid by the carrier 
in a PIP suit or NICA claim. - 

The workers’ compensation sec- 
tion was permitted to file and did 
file an amicus curiae brief in Mur- 
ray for the purpose of advising the 
court that the section believes that 
any constraints on attorneys’ fees, 
claimant or defense, that run afoul 
of the Rules Regulating The Florida 
Bar, as to what constitutes a rea- 
sonable fee, should not be allowed 
to stand. The section also advised 
the court that it believes that its 
longstanding legislative position 
that injured workers have access 
to the courts has been seriously 
affected by the irrebuttable fee 
schedule that is so low as to reduce 
or eliminate the ability of injured 
workers to obtain counsel. The JCC 
in Murray found that claimant’s 
counsel over a strenuous defense, 
prevailed to the tune of $3,244.21 
in benefits, that the attorney spent 
84 hours in the prosecution of the 
claim for those benefits and that 
the fee had to be $648.84 per the 
legislatively mandated fee schedule. 
The resulting fee amounted to $8.11 
per hour. The JCC did not think that 
was “reasonable” but JCCs must 
follow the law. The First DCA in 
Murray v. Mariner’s Health, 946 So. 
2d 38 (Fla. 1st DCA 2006), seemed 
powerless to alter the fee award 
having concluded in earlier cases 
that the irrebuttable presumption 
of “reasonableness” was nonetheless 
constitutional. The Supreme Court 
on a 4-3 vote accepted jurisdiction. 

If Murray is affirmed, I suspect 
there will be a much different mes- 
sage in this space next year. 

Mark L. Chair 
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Admiralty Law 

The Admiralty Law Committee serves as an active forum for discussion of current issues in admiralty and 
maritime law. Some of the issues discussed in committee meetings this year included the federal salvors’ license 
statute, uniformity in local admiralty rules for civil procedure, and problems of keeping vessel arrest papers 
coniidential under the court’s electronic filing system. New cases, statutes, and regulations were mentioned at 
each meeting. Reports of activities at other maritime law organizations, such as the Southeast Admiralty Law 
Institute, the Maritime Law Association, The Mariners Club, and The Marine Council, were also presented. 

Each committee meeting included CLE courses, with Dr. Richard Brown discussing human resource factors 
in maritime accidents and Stephen Darmody presenting maritime environmental issues in the Fall meeting. At 
the Midyear Meeting, Capt. Alan Richard provided a review of regulation of vessel traffic for safety purposes 
and Kenneth Gale Hawkes outlined the transportation workers identification credential status for maritime 
interests. 

Members of the committee are preparing a new edition of the popular reference book, Maritime Law and 
Practice. Along with the Trial Lawyers Section, the committee is conducting a seminar titled, “Maritime Law 
Update.” 

Vice chairs Demetrios Kirkiles and Jacob Munch, along with many committee members, were involved in the 
success of these activities. 

JouN H. Tuomas, Chair 


Advertising 

The Standing Committee on Advertising is responsible for advising members of The Florida Bar on permis- 
sible advertising and marketing practices. The committee, which meets monthly, reviews appeals of opinions 
issued by staff counsel, offers guidance to staff in evaluating lawyer advertisements, makes recommendations 
regarding rule changes, and provides guidance to Bar members concerning both the substantive and procedural 
requirements of the advertising rules. 

The committee advises Bar members on the substance of the advertising rules through a variety of different 
methods. An in-depth analysis of the filing requirements, substantive regulations, and committee interpretations 
is provided by the committee’s Handbook on Lawyer Advertising and Solicitation, which is regularly updated 
by Bar staff and is posted on the Bar’s Web site for easy access by members. The handbook is currently being 
revised to comport with the changes to the advertising rules that were adopted by the Florida Supreme Court in 
Amendments to Rules Regulating The Florida Bar — Advertising, 31 Fla. L. Weekly S767 (Fla. Nov. 2, 2006) (No. 
SC05-2194, 11/2/2006). The changes were effective 12:01 a.m., January 1, 2007. The Supreme Court of Florida 
issued a revised opinion on December 20, 2007, effective February 1, 2008. The most significant change to the 
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advertising rules requires that all television and radio advertisements required to be filed for review must be 
filed at least 15 days prior to the lawyer’s first dissemination of the advertisement. The changes also including 
applying the lawyer advertising rules to out-of-state lawyers who advertise in Florida; exempting communica- 
tions between lawyers and their family members from the rules; exempting communications between lawyers 
and prospective clients at the prospective client’s request from the rules; adding permissible content to the “safe 
harbor” rule; deleting prohibitions against “unfair” advertising; deleting the prohibition against unjustified 
expectations; adding a prohibition against promising results; adding a prohibition against claiming expertise 
unless board certified; deleting the size requirement for required information; deleting the hiring disclosure 
requirement for print advertisements; making Bar opinions binding on the Bar; expanding public service an- 
nouncements to include any permissible content; deleting the rule on information on request; and requiring 
lawyer referral services to state they are lawyer referral services in advertisements. 

The Bar filed proposed amendments to Bar Rule 4-7.6 (computer accessed communications), which would 
require that home pages comply with all the general ad requirements of Rule 4-7.2. The remainder of the Web 
site would have to comply with the general ad requirements of Rule 4-7.2, except they may include statements 
characterizing the quality of legal services, and may, with client consent, include testimonials and past results. 
An appropriate disclaimer would be required if testimonials or past results are posted. No proposed changes 
would require Web sites to be submitted to the Bar for review. 

The committee, through its staff, continues to publish a column in The Florida Bar News from time to time, 
titled “Advertising Updates.” Articles have been published explaining the most recent revisions to the advertis- 
ing rules and providing information regarding recent opinions of the Board of Governors and the committee 
regarding advertising. The committee further ‘updates the Bar’s Web site with new material and information 
when needed in order to provide Bar members with as much information as possible to assist them in compli- 
ance with the attorney advertising rules. 

The committee has been active in assisting other Bar committees this year. The committee continues to serve 
in an advisory capacity to the statewide grievance committee on lawyer advertising, assisting the members of 
the grievance committee in understanding the advertising rules and the advertising review process. The com- ae 
mittee has also been active reviewing the advertising rules and recommending changes where appropriate. 

By far, the most time consuming task of the committee this year, as in past years, has been reviewing adver- 
tisements filed by members of The Florida Bar to determine whether they comply with the advertising rules. 

The committee reviews decisions of its staff regarding lawyer advertisements if the staff’s interpretation of 
a particular rule or advertisement is appealed by an advertising attorney. Advertisers can appeal decisions 
of the committee to the Board of Governors if they wish to do so. The committee also provides guidance to 
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The committee works hard to apply 
the advertising rules fairly to all types 
of advertisements and to balance 
the rights of advertisers with the 


needs and concerns of the public. 


its staff and advertisers, pursuant 
to requests for guidance, in order 
to foster compliance with the rules 
and to permit advertisers to accom- 
plish their legitimate advertising 
goals. The committee works hard to 
apply the advertising rules fairly 
to all types of advertisements and 
to balance the rights of advertisers 
with the needs and concerns of the 
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public. 

As in previous years, the com- 
mittee has taken an active role in 
ensuring that lawyer advertising in 
Florida is filed with the Bar and is 
properly reviewed. When complaints 
are filed with the Bar pertaining 
to advertisements, committee staff 
reviews the advertisements to de- 
termine whether they have been 


filed and whether they comply with 
the advertising rules. Attorneys who 
have not filed their advertisements 
as required pursuant to Rule 4-7.7 
must pay a $250 late filing fee and 
may be subject to further discipline 
from the Advertising Grievance 
Committee. 

The Standing Committee on Ad- 
vertising is made up of nonlawyers 
as well as lawyers. We believe that 
this has contributed substantially 
to our work and our broad perspec- 
tive on advertising and marketing. 
I would like to thank each of our 
committee members, Rene Gorman 
(vice chair), John Bales, Sharon Bar- 
nett, Natalie Jackson, John Remsen, 
Michael Seminario, and Ray Casas 


for their tremendous contribution to 


the work of the committee. 

Finally, the committee thanks our 
board liaison, Dominic Caparello, 
who has been an active participant 
in our work this year, division direc- 
tor Mary Ellen Bateman, and our 
hardworking staff headed by ethics 
counsel, Elizabeth Tarbert. Without 
the participation and hard work of 
these individuals, the business of 
this committee could not be accom- 
plished. 

Ha ey B. Lewis III, Chair 


Annual Convention 

The committee has met several 
times over the last eight months 
relative to planning the convention, 
which will be held at the Boca Raton 
Resort and Club starting June 18. 
Our convention theme is “Practicing 
with Honor.” 

The diverse committee includes 
members of all ages and several 
former convention chairs. A great 
convention has been planned with 
a host of strong CLE offerings and 
outstanding entertainment includ- 
ing the nationally famous political 
satire group The Capitol Steps, who 
will perform at the Friday evening 
dinner on June 20. The committee 
has raised a record number of spon- 
sorships for the judicial luncheon 
which will be held on Thursday, June 
19. The featured luncheon speaker is 
Yale Law Dean Harold Koh. 

Convention attendees are encour- 
aged to make their reservations 
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early for the events and CLE pro- 
grams they wish to attend. 
Scott G. Hawkins, Chair 


Antitrust and Trade Regulation 
Certification 

The Antitrust and Trade Regula- 
tion Certification Committee had 
an active and productive year in 
2007-2008. We had at least six 
well-attended meetings by confer- 
ence call in which the committee 
discussed and thoroughly considered 
various recommendations to revise 
the qualifications for certification to 
emphasize more clearly the require- 
ments of experience and education 
in antitrust law and antitrust liti- 
gation. After considering the views 
of all members, the committee con- 
cluded that the existing statement of 
qualifications for certification should 
remain unchanged. 

The committee also conducted 
several meetings concerning the im- 
portance. to The Florida Bar of con- 
tinuing to recognize antitrust and 
trade regulation as an essential area 
for board certification. The commit- 
tee submitted two lengthy written 
statements to BLSE evaluation com- 
mitiees regarding the importance of 
antitrust and trade regulation and 
recommendations to promote and 
publicize certification in antitrust 
and trade regulation to increase 
applications for certification in this 
highly specialized practice area. 

The committee is grateful to 
Stacey Piland, Suzanne Dunn, and 
Dawna Bicknell for their excellent 
and invaluable support. 

KeitH E. RounsAvVILLE, Chair 


Appellate Court Rules | 

Put 50 or 60 judges and lawyers 
interested in appellate practice 
together in a room, tee up topics of 
current interest to the bench and 
bar, and you can be sure that a lively 
discussion will ensue. What do we 
discuss? Whatever you decide to put 
on our plate. Although many of our 
referrals come from the Florida Su- 
preme Court or other judges around 
the state, any member of the Bar 
may write the Appellate Court Rules 
Committee (ACRC) a letter about a 
topic of concern relating to the ap- 


pellate rules and a process of refer- 
ral and study will begin. Sometimes 
a new or amended rule emerges. 

This year has been exceptionally 
busy with a large and interesting 
variety of referrals. This year is a 
reporting year for the ACRC and 
our triennial report was submitted 
to the Florida Supreme Court on 
February 1, 2008. Proposed rule 
changes include: 

¢ New Rule 9.050 directed to pro- 
tecting the privacy of personal data 
by not including certain information 
from briefs and other court submis- 
sions. 

eAn amendment to Rule 
9.130(a)(3)(C)(ii) providing for a 
right to an interlocutory appeal from 
orders relating to writs of replevin, 
garnishment, or attachment. 

eAn amendment to Rule 
9.130(a)(3)(C)(iv) providing for a 
right to an interlocutory appeal from 
an order addressing the entitlement 
to an appraisal under an insurance 
policy. 

e An amendment to Rule 9.130(5) 
clarifying that motions for rehearing 
directed to various motions for relief 
from judgment will not toll the time 
for filing a notice of appeal. 

e An amendment to Rule 
9.310(a)(b)(2) eliminating an in- 
consistency with F.'S. Ch. 120, and 
clarifying the circumstances when 
a stay of administrative actions is 
automatic. 

¢ New Rule 9.370(d) permitting 
potential amici when a party has in- 
voked the discretionary jurisdiction 
of the Florida Supreme Court to file 
a notice of intent to file an amicus 
brief on the merits should the court 
accept jurisdiction. 

Of these proposed amend- 
ments, the proposal to amend Rule 
9.310(a)(b)(2) has received by far 
the most attention and comment. 
The court will have more than a full 


_ record on which to judge whether 


to adopt the amendment after oral 
argument later this year. 

The ACRC was delighted to wel- 
come Justice Wells, who was able 
to sit in on our Midyear Meeting in 
Miami. Justice Wells spoke about 
the rulemaking process from the 
court's perspective, offering guid- 


ance to the committee on what back 
up materials the court would like to 
see from the ACRC when it sends 
proposed amendments to the court. 
In particular, Justice Wells spoke of 
the difficulties in resolving conflicts 
between the statutes and rules and 
how the committee can be of as- 
sistance in resolving such conflicts. 
He also asked for input from the 
committee on whether the rulemak- 
ing process should be changed from 
its current adversarial “case and 
controversy” framework to a more 
flexible nonadversarial “dialogue” 
approach. 

Lots of interesting referrals are 
currently being studied by our 
various substantive subcommittees. 
These include: 

¢ Clerk of the Supreme Court Tom 
Hall has sent a referral concerning 
whether the original record on ap- 
peal should always be transferred 
from the trial to appellate courts. 
The referral arises out of an unfor- 
tunate occurrence where the original 
record in a death case was lost in 
transit between the trial court and 
the Supreme Court. The criminal 
practice subcommittee chaired by 
Calianne Lantz has been working 
on this referral. 

¢ The Commission on Trial Court 
Performance and Accountability has 
made a number of recommendations 
to various rules committees looking 
for ways to streamline the process- 
ing of juvenile dependency and ter- 
mination of parental responsibility 
cases. The family law subcommittee 
of the ACRC, chaired by Denise Pow- 
ers, is working with the Juvenile 
Rules Committee to respond to these 
referrals. 

e Electronic filing is coming soon 
and the rules will have to be revised 
accordingly. The ACRC has a special 
subcommittee chaired by vice chair 
John Crabtree looking at the neces- 
sary rules changes. 

* Calculation of due dates always 
remains a concern and our general 
rules subcommittee chaired by Pa- 
trice Talisman is looking at a series 
of proposals for clarifying deadlines 
and due dates. 

e The Rules of Judicial Adminis- 
tration has been developing rules 
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attempting to balance privacy rights 
with the right of access to judicial 
proceedings. Included are proce- 
dures for sealing files and seeking 
appellate review from such orders. 
Our record on appeal subcommittee 
chaired by Sandy Solomon has been 
working with RJA on developing the 
proper procedures for such review. 

My thanks to my hard working 
vice chairs, John Mills, Fran Toomey, 
and John Crabtree and our secre- 
tary, Dorothy Easley. As I can attest 
from past experience, secretary of 
this committee may be one of the 
toughest jobs there is and Dorothy 
has done a wonderful job. Thanks 
also to all of our subcommittee 
chairs and our many members who 
volunteer countless hours to further 
the important work of the ACRC. 
Steve Brannock, Chair 


Appellate Practice 
Certification 

The committee spent the vast 
majority of the year on the time-con- 
suming task of drafting and revising 
the examination given in March. 
This year, for the first time, the com- 
mittee applied new, more detailed 
specifications for the examination. 
There were two goals for these new 
specifications. First, by attempting 
to make the content and grading of 
the exam more uniform from year 
to year, the committee expects the 
examination to be more consistent 
over time, thereby ensuring an extra 
degree of fairness to those sitting for 
the exam. Second, by giving more de- 
tail about the content of the exam to 
the prospective examinees, the com- 
mittee believes the specifications 
will help examinees better prepare 
for the exam. 

The committee also reviewed and 
debated applications for those seek- 
ing to become certified in appellate 
practice, as well as those seeking 
recertification. Of particular note, af- 
ter years of efforts by past committee 
chairs: E. Jonathan Whitney, Lauri 
Waldman Ross, Angela C. Flowers, 
Judge William D. Palmer and John 
D. Pelzer, the Board of Legal Spe- 
cialization approved amended rules 
for attorneys and judges seeking 
recertification in appellate practice 
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that went into effect this year. The 
new rules will make it easier for sit- 
ting appellate and trial court judges 
to retain board certification while on 
the bench, which should further the 
committee’s goal of keeping judges 
active in the certification program. 
The new rules will also make it 
easier for attorneys who have been 
continuously certified for 14 years in 
appellate practice to become recerti- 
fied without having to meet all of the 
normal requirements. The committee 
hopes that this change will encourage 
experienced attorneys to spend more 
time mentoring younger attorneys 
without fear that this will harm their 
chances for recertification. 

As of March 2008, there are cur- 
rently 154 board certified appellate 
attorneys in Florida. The committee 
approved 18 attorneys to sit for the 
2008 examination, and 15 of those 
attorneys actually sat for the test. 
The next examination is scheduled 
for March 2009. 

While all committee members pro- 
vided dedicated service, I especially 
want to thank my vice chair, Betty 
Wheeler, who performed far more 
than her share of work, and stepped 
in to cover for me on more than one 
occasion. Finally, the committee 
simply could not function without 
the energy and assistance of Carol 
Vaught, our staff liaison with the 
Bar, who makes all of our work pos- 
sible. 

CuaRrLEs F. BEALL, Jr., Chair 


Aviation Law Certification 

The Aviation Law Certification 
Committee was very busy during 
the 2007-2008 year. The committee 
prepared a newly formatted exami- 
nation that was given in March to 
a record number of candidates. The 
results of the examination will be 
posted in June. 

The number of Fiorida Bar board 
certified aviation attorneys before 
this year’s examination was 30. 
We are hopeful that many of this 
year’s candidates will be successful 
once the examinations are graded 
pursuant to the holistic method 
recommended by the Board of Legal 
Specialization and Education. 

It has been the goal of the Aviation 


Law Certification Committee to work 
in conjunction with the Aviation Law 
Committee of The Florida Bar to 
provide educational opportunities 
at the various Florida Bar meet- 
ings held throughout the year. This 
year’s examination covered aviation 
litigation, aircraft registration and 
recording, international treaties 
and conventions, federal aviation 
enforcement issues, airport land use, 
airline labor issues, and space law. 
I would like to thank my vice chair, 
John Eversole, as well as committee 
members Stewart Goldstein, Brad 
Hassel, Pat Phillips, Chad Roberts, 
Bob O’Connell, and Jerry Trachtman 
for their tireless, dedicated work on 
behalf of the committee. I would also 


like to thank Robert Feldman as our 


BLSE liaison and Brian Burgoon as 
our Board of Governors liaison. We 
all appreciate the opportunity to 
have been of service to The Florida 
Bar and its members. 

JEFFREY R. Lupwic, Chair 


Board of Legal Specialization 
and Education 

The mission of the Board of Legal 
Specialization and Education is 
to improve the practice of law and 
the delivery of legal services to the 
public through the enhancement 
of technical skills and substantial 
competence, united under the high- 
est standards of professionalism. In 
pursuit of that mission, the BLSE 
oversees the award of board certifi- 
cation, evaluates and accredits con- 
tinuing legal education, and ensures 
all Florida Bar members comply 
with the educational requirements 
established by the Supreme Court 
of Florida. 

For all lawyers, continuing legal 
education is essential. By rule, 30 
credit hours must be completed 
every three years to comply with 
the continuing legal education re- 
quirement (CLER). New members 
must complete Practicing with 
Professionalism, along with three 
basic level programs sponsored by 
the Bar’s Young Lawyers Division to 
fulfill the basic skills course require- 
ment (BSCR). The responsibility of 
BLSE is to help our members comply 
with these rules and to evaluate all 
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submissions for CLE credit. Mem- 
bers are encouraged to discover the 
convenience of managing their own 
CLE records through the Bar’s Web 
site. 

Beyond the basics of general edu- 
cation is the opportunity for special- 
ization through board certification. 
Board certification is the single most 
important validation of a lawyer’s 
credentials by The Florida Bar and, 
in the words of Justice Harry Lee 
Anstead, is one of the “jewels in the 
crown of the Florida justice system.” 
Applicants are evaluated based 
upon qualifications established by 
the Supreme Court of Florida as to 
experience, education, peer review, 
and examination. Once certifica- 
tion is achieved, standards must be 
maintained and reviewed every five 
years. As the insignia of competence, 
expertise, and professionalism, the 
certification program serves both the 
public and the Bar. 

To highlight the accomplishment 
of board certification, progress has 
continued this year through the 
work of BLSE’s Communications 
Committee, led by Harry A. Payton 
along with Lisa Garcia, our public 
relations consultant. We are proud 
that online listings for Florida Trend 
magazine’s legal elite and Florida 
Super Lawyers now identify certified 
lawyers, and that the BLSE formally 
adopted a diversity goal statement 
that is part of The Florida Bar’s Di- 
versity in the Legal Profession Final 
Report. The number of nominations 
has increased each year for the 
Justice Harry Lee Anstead Award, 
presented annually to a board 
certified lawyer or judge for exem- 
plary professionalism, excellence, 
character, and commitment to The 
Florida Bar’s certification program. 
Our Excellence in the Promotion of 
Board Certification Award, now in 
its second year, recognizes lawyers 
or firms that go above and beyond to 
educate both lawyers and the pub- 
lic about the certification program. 
Capstone, the electronic newsletter 
for certified lawyers, has grown in 
scope to provide news and resources, 
and we have made user-friendly ed- 
its to The Florida Bar certification 
Web page. 
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We continue our outreach to 
consumer reporters and editors 
statewide to facilitate interviews, 
public service announcements and 
consumer news stories focusing on 
the individual accomplishments 
of our certified lawyers. We also 
have expanded our lists of certified 
lawyer media relations volunteers, 
posted on The Florida Bar Web site 
by judicial circuit. Our consumer 
public service announcement and 
news release were translated and 
disseminated to all Florida Hispanic 
print, television, and radio outlets. 
Our presence has been enhanced 
at Florida Bar meetings, including 
a reception open to all Bar mem- 
bers interested in learning more 
about certification. This event is 
hosted by BLSE and in the past 
has been graciously sponsored by 
Florida Lawyers Mutual Insurance 
Corporation. We have improved our 
informational brochures; the Young 
Lawyers Division has helped facili- 
tate an increased presence for board 
certification at its Practicing with 
Professionalism seminars; we have 
increased speaking engagements 
before law schools and voluntary bar 
associations; and, we are looking for 
ways to establish a mentor base to 
provide guidance to new lawyers. 

We are now in the process of mar- 
keting our Polish Your Practice CLE 
seminar as a service to voluntary bar 
associations as a way to raise aware- 
ness about board certification and 
its professionalism elements, and 
we are exploring additional ways to 
raise the program’s profile through 
a logo redesign, educational Web site 
videos, and events and publicity to 
celebrate the certification program’s 
25th anniversary. 

In commemorating our anni- 
versary, we are proud the Florida 
certification program is the nation’s 
leader in providing opportunities for 
specialist recognition for so many 
members of our Bar. Clearly, our 
Supreme Court finds value in board 
certification as evidenced by the 
program’s expansion over the past 
25 years. We are hopeful adoption 
law and education law will soon be 
added to the program to further in- 
crease public access to experienced 


and qualified lawyers and to raise 
the bar for all who practice in these 
areas. 

Professionalism is as important 
to board certification as is techni- 
cal competency and the BLSE is 
ever mindful of its obligation to the 
public and the Bar. The certifica- 
tion committees carefully review 
applicant qualifications, including 
peer review from both lawyers and 
judges, to make recommendations 
to the BLSE. If a committee recom- 
mends denial, the BLSE’s Standards 
Committee, under the experienced 
direction of Judge Martin Kahn, is 
the first level of review. The Stan- 
dards Committee then meets with 


_the board to discuss the recommen- 


dation and the content of the file. 
The review process strives to give 
applicants as much information as 
possible about the basis for denial, 
while protecting the confidentiality 
of peer review. 

Lawyers who are granted board 
certification are likewise reminded 
that the BLSE takes seriously the 
high standards of professionalism. 
Each lawyer certified has the spe- 
cial responsibility to maintain the 
integrity of the certification program 
through their own personal commit- 
ment to professionalism. The public 
is entitled to rely upon the program’s 
purpose and BLSE is committed to 
preserving the program’s integrity. 

We are also ever attuned to the 
evolving nature of the practice of 
law by attention to the standards 
for each area. Under the capable 
leadership of Robert Feldman, 
our Rules and Policies Committee 
scrutinizes all amendments prior 
to BLSE review. Ch. 6 of the Rules 
Regulating The Florida Bar and the 
BLSE’s policies govern the program 
and its procedures and through the 
fine-tuning of our rules committee, 
we constantly strive to improve our 
process and to ensure area stan- 
dards are attainable. 

Ideas for change and program 
enhancement are always welcome 
and to that end the BLSE has 
continued its tradition of hosting a 
leadership conference each Novem- 
ber with invitations extended to all 
the certification committees and 
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Bar section officers. As part of the 
conference, the committee members 
benefit from an examination work- 
shop led by our testing consultant, 
Dr. Sue Legg, associate director 
of Instructional Resources at The 
University of Florida. Dr. Legg offers 
training and instruction on exam 
preparation, grading, and helps each 
committee develop and update test 
specifications. Through her efforts, 
the committees focus on the corre- 
lation between the exams and the 
expertise expected of lawyers who 
become board certified. 

Consistent with the hallmark of 
leadership among certified lawyers, 
we were fortunate during last year’s 
conference to hear from Jim Rina- 
man who entertained attendees 
about his personal quest of obtain- 
ing board certification in civil trial 
during its inaugural year in 1982, 
while also serving as Bar president. 
Past president Hank Coxe also 
offered his ongoing support with 
encouragement to continue our good 


work. Overall, the feedback was 
overwhelmingly positive and many 
expressed appreciation for BLSE’s 
efforts to elicit input from Bar sec- 
tions as well as its own certification 
committees. 

Without question, BLSE is driven 
by the dedication of those who serve. 
Departing board members Howard 
Payne, Chris Knopik, Judge Martin 
Kahn, and Harry Payton deserve 
special commendation for their six 
years of service and for the integrity 


and fairness they have brought to: 


the deliberations of the board dur- 
ing their tenure. And, of course, our 
special thanks go to Dawna Bicknell, 
our director of legal specialization, 
and each member of her hardwork- 
ing staff. Without their outstanding 
work, these programs would not be 
possible. 

It has been a privilege to chair 
BLSE this past year and I am grateful 
for the commitment and hard work of 
all who have served with me. 
MIcHaEL G. TANNER, Chair 


*Terms and conditions apply. Offer valid at participating U.S. and Canada locations. 


Business Litigation Law 
Certification 

The area of business litigation 
certification was approved by the 
Florida Supreme Court in 1996 and 
currently numbers 197 certified 
business litigation law attorneys. 

Business litigation is the practice 
of law dealing with the legal prob- 
lems arising from commercial and 
business relationships including 
litigation of controversies arising 
from those relationships. Business 
litigation law includes evaluating, 
handling, and resolving such contro- 
versies before state courts, federal 
courts, administrative agencies, me- 
diators, and arbitrators. 

To qualify for the business liti- 
gation law certification exam, at- 
torneys must be a member of the 
Bar for five years; be engaged in 
the full-time practice of law; and 
be substantially involved (at least 
30 percent) in business litigation 
law for the last three years of their 
practice. Attorneys seeking business 
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litigation law certification must 
also complete at least 50 hours of 
advanced continuing legal educa- 
tion of approved business litigation 
law credits and pass a stringent 
peer review process. All currently 
certified attorneys must apply for 
recertification every five years. The 
Board of Governors recently ap- 
proved an amendment to the rules 
governing recertification for attor- 
neys that have been continuously 
certified as a business litigation 
lawyer for a period of 14 years or 
more, adding a provision for waiver 
of the evidentiary hearing criteria. 
The amendment is consistent with 
existing provisions in other certifi- 
cation areas and recognizes the in- 
structional and mentoring role that 
experienced attorneys often assume. 
Attorneys interested in applying for 
board certification in business litiga- 
tion may find the rules, policies, and 
exam specifications on The Florida 
Bar’s Web site. 

The committee met in person three 
times and via telephone conference 
twice for a total of five meetings 
this year. During these meetings, 
the committee reviewed 14 initial 
applications and 82 recertification 
applications. In addition, members 
worked diligently on drafting and 
reviewing the exam for initial ap- 
plicants. Members of the Business 
Litigation Law Certification Com- 
mittee include James M. McCann, 
vice chair; Joseph A. DeMaria; Wil- 
liam F. Hamilton; Alfred A. LaSorte; 
Howard P. Ross; Robert W. Wilkins; 
and David C. Willis. 

StTevEN R. REININGER, Chair 


City, County and Local 
Government Law Certification 

There are 177 board certified city, 
county and local government law 
attorneys in Florida, and the City, 
County and Local Government Law 
Certification Committee remains 
committed to encouraging board 
certification. During the last year, 
26 attorneys applied for initial cer- 
tification, and 27 attorneys applied 
for recertification. 

Committee members devoted nu- 
merous hours to the review and ap- 
proval of initial applicants to sit for 
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the exam. A major component of the 
application review is the peer review 
process. Multiple peer references 
are obtained and evaluated for each 
applicant. The committee extends 
its gratitude and appreciation to 
all those Bar members, especially 
members of the judiciary, who have 
taken the time to complete the peer 
reference forms. Our work cannot 
be done without your continued par- 
ticipation in the board certification 
process. 

Additionally, committee members 
devoted a substantial amount of 
time reviewing, updating and revis- 
ing the city, county and local gov- 
ernment law certification exam, to 
ensure it remains fair, challenging, 
and relevant. 

As chair, I express my gratitude 
to all members of the committee, 
who devoted countless hours indi- 
vidually and during meetings and 
were always prepared to conduct 
committee business. Special thanks 
go to vice chair, Frank Bartolone, 
for his assistance. Finally, and on 
behalf of the committee, I thank 
our certification specialist, Michele 
Acuff. Michele’s efforts ensured our 
committee members’ time and effort 
were well spent, and she was tireless 
in keeping us on deadline. 

SuzannE D’Acresta, Chair 


Civil Procedure Rules 

The Civil Procedure Rules Com- 
mittee evaluates proposed changes 
to the Florida Rules of Civil Pro- 
cedure. The requests come from 
a variety of sources including the 
Florida Supreme Court, attorneys, 
nonattorneys, judges, and other 
rules committees. The majority of 
this committee’s work is done within 
subcommittees that research, evalu- 
ate and debate the issues raised by 
the proposed change, then report 
to the full committee. This year we 
addressed over 25 proposals at each 
of our committee meetings. Due to 
the space limitations of this report, 
only a few brief highlights of this 
committee’s work will be listed be- 
low. 

In September 2007, the Supreme 
Court adopted several rules pro- 


posed in the regular cycle report 


of the committee. Only proposed 
Rule 1.526 (testimony regarding 
attorneys’ fees) was not adopted. In 
October 2007, the Supreme Court 
adopted several rules proposed by 
this committee in response to the 
Jury Innovations Committee of 
The Supreme Court’s Management 
Counsel, including Rules 1.200(b) 
and 1.455 (juror notebooks), Rule 
1.452 (questions by jurors), Rule 
1.470(b) (written jury instructions 
and final instructions before clos- 
ing argument). Thank you to all the 
committee members, past and pres- 
ent who worked diligently on these 
issues. 

This year the committee passed, 


_in final form, amendments to Rule 


1.080(b) (service by facsimile after 
5:00 p.m.); Rule 1.340(a) (clarify- 
ing that a party does not have to 
propound every one of the standard 
interrogatories); Rule 1.420(d) (costs 
against one of multiple parties); 
Rule 1.525 (motions for attorneys’ 
fees and costs); and amended Form 
1.985 and incorporated it into Rule 
1.470(b) (jury instructions). 

The Florida Bar’s Attorney-Cli- 
ent Task Force requested review 
of several issues by this committee 
and as a result, the committee has 
passed a proposed rule regarding 
the inadvertent disclosure of work 
product and is expected to vote on 
the rule in final form before the end 
of the year. This request was handled 
on an expedited basis. Mike Kiernan 
who chaired the subcommittee and 
all the members of his subcommittee 
deserve special recognition for their 
work on this issue. 

Over the years, this committee 

has received multiple requests for 
changes to Rule 1.442 (proposal for 
settlement). This year has been no 
exception and the committee con- 
tinues to thoroughly evaluate those 
proposals. 
Changes to Rules 1.351 and 1.410 to 
permit service of nonparty subpoe- 
nas by Federal Express or overnight 
mail are being considered. Many 
thanks to vice chair Jim Peters who 
has worked diligently on this and 
many other issues. 

An ongoing project of this com- 
mittee is the study of rules affect- 
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In addition to actual pretrial and trial process, civil trial 
law includes evaluating, handling, and resolving civil 
controversies prior to 
the initiation of suit. => 
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ing electronic discovery. A special 
thanks to Lawrence Kolin who has 
spearheaded this subcommittee and 
established a Web site for comments 
by members of the Bar. 

The federal rules recently under- 
went revisions including changing 
the mandatory language in its rules 
from “shall” to “must.” This commit- 
tee is also studying whether similar 
changes should be made in the exist- 
ing Florida Rules of Civil Procedure 
and the mandatory language to be 
used in future rules. Donald Chris- 
topher is chairing the subcommittee 
on this arduous task. 

Every year a large number of 
attorneys seek to join this com- 
mittee. The time commitment and 
level of participation of the working 
members of this committee is truly 
extraordinary and it could not work 
as effectively without the dedica- 
tion of the members. It has been a 
privilege and honor to work with so 
many talented members of the Bar 
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in chairing this committee, whose 
names are too numerous to mention 
here. 

The committee extends a special 
thanks to Alfred Saikali, who had 
the arduous task of keeping the 
minutes. The vice chairs, Don Peters, 
Judge Juan Ramirez, and Jack Sca- 
rola (who also chaired the Drafting 
Committee), were invaluable to the 
committee this year. Also, a special 
thanks to Judge Ralph Artigliere 
and Judge Hugh Carithers who 
spent many hours working on issues 
that had been expedited. Keith Park, 
the past chair, provided support and 
guidance as well as institutional 
memory and his presence will be 
greatly missed as he is termed off 
of the committee this year. A special 
thanks to all the committee mem- 
bers who also will leave the commit- 
tee this year due to term limits. The 
loss of their institutional memory is 
irreplaceable. 

This committee has 72 members. 


Madelon Horwich, the Bar liaison is 
exceptional. Her service and organi- 
zation of this committee and ability 
to keep abreast of the numerous 
pending issues is nothing short of 
remarkable. This committee and the 
Bar is lucky to have such dedica- 
tion. 

I would also add a personal thanks 
to my assistant, Kim Hathy, without 
whose help I would not have been 
able to effectively chair this commit- 
tee. 

CorINNE C. Hopak, Chair 


Civil Trial Law Board 
Certification 

The area of civil trial law certifi- 
cation was approved by the Florida 
Supreme Court in 1983 and cur- 
rently numbers 1,096 certified civil 
trial law attorneys. 

Civil trial law is the practice of 
law dealing with litigation of civil 
controversies in all areas of substan- 
tive law before state courts, federal 
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to keep abreast of the numerous 
pending issues is nothing short of 
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Civil Trial Law Board 
Certification 

The area of civil trial law certifi- 
cation was approved by the Florida 
Supreme Court in 1983 and cur- 
rently numbers 1,096 certified civil 
trial law attorneys. 

Civil trial law is the practice of 
law dealing with litigation of civil 
controversies in all areas of substan- 
tive law before state courts, federal 
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courts, administrative agencies, and 
arbitrators. In addition to actual 
pretrial and trial process, civil trial 
law includes evaluating, handling, 
and resolving civil controversies 
prior to the initiation of suit. 

To qualify for civil trial law certi- 
fication exam, attorneys must be a 
member of the Bar for five years; be 
engaged in the full-time practice of 
law; and be substantially involved 
(at least 50 percent) in civil trial law 
for the last three years of their prac- 
tice. Attorneys seeking civil trial law 
certification must also complete at 
least 50 hours of advanced continu- 
ing legal education of approved civil 
trial law credits and pass a stringent 
peer review process. All currently 
certified attorneys must apply for 
recertification every five years. 

The committee met five times 
this year. During these meetings, 
the committee reviewed 40 initial 
applications and 113 recertification 
applications. In addition, members 
worked diligently on drafting the 
exam for initial applicants. Members 
of the Civil Trial Law Certification 
Committee include Robert Palmer, 
III, chair; Fred Tromberg, vice chair; 
Jeffrey Cohen; Susan Cole; David 
Deehl; David Gallagher; Henry 
Hunnefeld; Mark Leibowitz; and 
Matthew Mudano. 

RosertT PALMER III, Chair 


Clients’ Security Fund 

The Clients’ Security Fund (CSF) 
was established to reimburse clients 
who have suffered a loss of their 
money as a result of misappropria- 
tion, embezzlement, or other wrong- 
ful taking or conversion by a member 
of The Florida Bar. The maximum 
award on any claim is $50,000. The 
fund also reimburses clients up to 
$2,500 for legal fees when the at- 
torney fails to provide any useful 
services. Claims are filed in writing 
by the former client, reviewed by 
Bar staff and, when appropriate, 
referred to a member of the Clients’ 
Security Fund Committee for inves- 
tigation. When the investigation is 
completed, the member submits a 
written report for consideration by 
the CSF committee. The committee 
may approve or reject the claim, or 


may approve a lesser amount than 
that claimed, before submitting the 
claim to the Board of Governors for 
final consideration. 

The committee is made up of 24 
attorneys appointed from all regions 
of Florida by the Bar’s president. The 
committee meets four times during 
the year. Committee hearings are 
confidential; however, final action 
on claims is subject to disclosure. 

Attorney dishonesty often follows 
serious personal financial problems 
associated with alcoholism, drug ad- 
diction, and/or gambling addiction. 
Regardless of the reason, defalca- 
tions by attorneys profoundly dam- 
age the public trust in members of 
the Bar and the legal system. The 
Bar’s Lawyer Regulation Depart- 
ment helps protect the public by 
suspending or disbarring such at- 
torneys when appropriate. Yet this 
does not help compensate the client 
victims of these attorneys. This is 
the role of the Clients’ Security 
Fund. 

Too often, the image of the entire 
legal profession is tarnished by 
the acts of a few members. Indeed, 
claims are made against less than 
one percent of Florida lawyers. 
However, victims do not suffer their 
losses in isolation, but they influence 
the thinking of family members and 
friends as well. During the past year, 
I had the opportunity to speak with 
friends and family of persons whose 
claims had been approved and paid 
by the CSF. They frankly did not 
think that they’d ever see any of 
their lost money again, and to have 
The Florida Bar approve and pay the 
claim was priceless to them. Though 
our compensation did not completely 
right the wrong that had been 
done, these people had a renewed 
confidence and optimism about The 
Florida Bar and our profession. 

The Clients’ Security Fund is fi- 


- nanced by $20 of every Bar member’s 


annual dues. The fund has over $1.5 
million budgeted for FY 07-08 to pay 
claims. In the last fiscal year, the 
committee approved and paid more 
than $900,000 on claims. Since its 
inception, the Clients’ Security Fund 
has paid over $18 million on almost 
8,000 claims. 


During the past year, the Bar has 
refined and focused its efforts in 
making the committee an effective 
and efficient body to investigate and 
review claims. The committee was 
assisted by the invaluable efforts of 
Suzanne Dunn, former CSF coordi- 
nator, who is now serving the Bar 
as a certification specialist in the 
Legal Specialization and Education 
Department, and P.J. Osborne, the 
new CSF coordinator. The Bar also 
enlisted the efforts of Don Spangler, 
the director of the Attorney-Consum- 
er Assistance Program, and Tony 
Boggs, former director of the Legal 
Division, in refining procedures and 
forms used in the CSF process. And 
last, but certainly not least, the Bar 
has given oversight of the Clients’ 
Security Fund Program to Mary 
Ellen Bateman, division director of 
UPL, Ethics, and Special Projects, 
and Lori Holcomb, director of UPL 
and CSF. As a result, the committee 
will enter the 08-09 Bar year with 
an abundance of staff support and 
experience, as well as refined and 
efficient policies and procedures. 

The work of the committee is one 
way to mitigate the harm done by 
dishonest and troubled attorneys, 
improve the public’s perception of 
the Bar as a whole, and restore con- 
fidence in the profession. I extend 
my thanks to our diligent commit- 
tee members, and to the Bar’s staff, 
who support the committee so ef- 
fectively. 

Barry Ricsy, Chair 


Code and Rules of Evidence 
The Code and Rules of Evidence 
Committee deals with proposed 
changes to the Florida Evidence 
Code. These changes must be enact- 
ed by the Florida Legislature, then 
adopted by the Florida Supreme 
Court as rules of procedure. This is 
because the Florida Evidence Code 
has a dual nature. The substantive 
evidence provisions are found in 
F.S. Ch. 90 consisting of statutes 
adopted by the legislature. The en- 
actments are then reviewed by the 
Florida Supreme Court, and to the 
extent they are procedural, they are 
adopted as rules of procedure. Thus, 
the committee carefully monitors 
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all proposed changes to the Florida 
Evidence Code suggested by the leg- 
islature and, after seeking permis- 
sion from the Board of Governors, 
can lobby the legislature to make 
or refrain from making changes 
to the evidence code. This year we 
also engaged in a comprehensive 
internal review regarding the scope 
of the committee’s work, with the 
goal of continuing to cooperate with 
the legislature while preserving the 
committee’s independence and obli- 
gation to advise the Supreme Court 
on procedural matters. 

The Florida Bar’s Attorney-Client 
Privilege Task Force asked the com- 
mittee to review and make recom- 
mendations regarding 1) waiver of 
the attorney-client privilege through 
inadvertent disclosure, and 2) dis- 
covery of draft expert reports and 
communtications. Chair of the ad 
hoc subcommittee, Steven Yermish, 
led the subcommittee through a 
detailed analysis of the proposal. 
A unanimous recommendation 
was made to leave Rules 90.502 
and 90.507 unchanged in that they 
adequately address the relevant 
privilege and waiver issues, but to 
provide any needed clarification 
of the rules via a committee note. 

As of April 1, 2008, the Fast Track 
Legislative Committee voted to op- 
pose one proposed bill for the 2008 
legislative session: SB 1448, which 
proposes substantial changes to the 
evidentiary standard for admis- 
sibility of expert testimony. The 
committee’s strong opposition to the 
bill was approved by the Board of 
Governors and the committee was 
authorized to lobby against it’s pas- 
sage. We will continue to monitor 
proposed legislation. 

An advanced seminar is planned 
for spring 2008. 

The chair thanks the hard working 
subcommittee chairs and all mem- 
bers for their enthusiastic participa- 
tion, but in particular notes the hard 
work of Wayne Hogan and Donny 
MacKenzie as legislative subcom- 
mittee chairs, Steven Yermish and 
Judge Kevin Emas for their tremen- 
dous efforts on the above-referenced 
task force project, Carolyn Iovino for 
organizing the proposed advanced 
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seminar, and the insight provided by 
Judge DeeDee Costello, immediate 
past chair. Ann Chittenden’s help is 
greatly appreciated and thanks are 
given for her efficiency, institutional 
memory, and readiness to assist. 
JuDGE Amy Karan, Chair 


Construction Law Certification 
Now in its fourth year, the Con- 
struction Law Certification Com- 
mittee has a lot to celebrate. There 
are currently 165 attorneys certi- 
fied in the area of construction 
law and 45 attorneys scheduled to 
take the examination on May 16. 
The Construction Law Certifica- 
tion Committee remains committed 
to encouraging board certifica- 
tion among Florida’s attorneys. 
Throughout its existence, the com- 
mittee has successfully drafted 
a thorough and fair certification 
examination, and the passage rate 
for the examination has remained 
fairly consistent from year to year. 
Given the broad range of topics fac- 
ing practitioners in this practice 
area, the committee is proud that a 
clear majority of those qualified ap- 
plicants sitting for the examination 
do in fact, become board certified. 

On March 7-8, there were 100 plus 
attendees at the certification review 
course/advanced construction law 
seminar in Orlando. This course or 
an annual convention of the RPPTL 
Construction Law Committee, while 
not a direct product of the certifica- 
tion committee itself, is intended to 
be an annual gathering of “hard hat 
lawyers” for CLE and review/dis- 
cussion of current construction law 
issues. 

The committee members for 2007- 
2008 included Bruce Alexander 
(chair), Peter Brandt, Jr., Robert 
Emmanuel (vice chair), Larry Leiby, 
George Meyer, Diane Perera, Mi- 
chael Sasso, Warren Tripp, and Ed 
Whelan. The committee is thankful 
for our staff liaison, Zina Jackson, 
who can be reached at ajackson@ 
flabar.org. 

Bruce GILMour ALEXANDER, Chair 


Consumer Protection Law 
The Consumer Protection Law 


_Committee focuses on studying 


Florida consumer protection laws 
and helping the consumer public 
and the Bar become better informed 
about the laws that protect them. 

During the 2007-2008 Bar year, 
the committee worked hard to pro- 
vide consistent and clear consumer 
protection messages through the Bar 
to the public. 

On June 20, the committee, guided 
by member Victoria Butler and her 
subcommittee, will host a half-day 
CLE in conjunction with the An- 
nual Convention titled Protecting 
Consumers from Housing Havoc. 
Four speakers will address the le- 
gal ramifications of the sub-prime 
lending and current housing crisis, 


which has Florida reeling with the 


second-highest foreclosure rate in 
the nation. 

Last year at the Annual Conven- 
tion, the committee put on a half-day 
CLE titled Litigating Consumer 
Cases in Arbitration and Court: 
Practical Lessons for the Defense 
and Plaintiff Bar. The committee 
used part of the $5,000 it received 
to present the CLE as a Presiden- 
tial Showcase to have it video- and 
audio-taped so that those unable to 
attend the seminar could purchase it 
and receive credit. As of early April, 
50 copies have been purchased. 

As part of its on-going outreach 
to the Hispanic community, which 
is underserved legally in Florida, on 
behalf of the committee The Florida 
Bar Journal published “Consumer 
Protection in the Hispanic Com- 
munity” in February. Written by 
committee member Lisa Raleigh, 
the article examined the risks to 
Hispanic consumers when purchase 
agreements for everything from 
payday loans to cell phone service 
contracts to automotive purchases 
are only in English — a language 
many of those making the purchases 
cannot read comprehensively. 

Unfortunately, the committee was 
not successful in its effort to receive 
a Florida Bar Foundation grant to 
pay for a radio campaign aimed at 
Hispanic consumers to make them 
both aware of their legal rights and 
that The Florida Bar has consumer 
pamphlets in Spanish that could 
help them. Yet through the work of 
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the Public Information Department’s 
Mirieth Valenciano-Marin, one radio 
station in Miami ran the five ads 
as a public service during National 
Consumer Protection Week, March 
2-8. 

Also on Hispanic outreach, the 
committee is seeking to work with 
the Cuban American Bar Associa- 
tion in hopes that a joint effort can 
be undertaken to educate Hispanics 
about their legal rights. 

Various committee members wrote 
letters to the editor for publication 
during national Consumer Protec- 
tion Awareness Week, with the Mi- 
ami Herald publishing one pointing 
to resources available to consumers 
on The Florida Bar Web site as well 
as on the attorney general’s Web 
site. 

Under the guidance of commit- 
tee member Leon Armbrester, the 
committee updated its mission 
statement to more accurately reflect 
its work of studying and strengthen- 
ing consumer protection laws and 
educating the public about their 
consumer rights. The revamped 
mission statement, which will go 
to the Board of Governors for ap- 
proval, addresses the committee’s 
goal of offering technical assistance 
memoranda to lawmakers as they 
consider legislation that could affect 
consumers. 

Laura J. BOECKMAN, Chair 


Continuing Legal Education 

The mission of the Continuing 
Legal Education Committee is to as- 
sist the members of The Florida Bar 
in their continuing legal education 
and to facilitate the production and 
delivery of quality CLE programs 
and publications for the benefit of 
Bar members in coordination with 
the sections, committees, and staff of 
the Bar, and others who participate 
in the CLE process. 

With that in mind, the focus of 
the committee this year has been on 
helping the sections, each of which 
are represented on the committee, 
to produce the best CLE programs 
possible. 

A retreat was held to work on tech- 
niques for production of quality CLE 
programs. Topics covered included 


the use of the quality coordinator, 
the effective use of written materi- 
als and visual aids, and choosing 
and working with speakers. The 
retreat also allowed for extensive 
discussion of the use of technology 
and how those in attendance at CLE 
seminars evaluate the program. One 
portion of the retreat was devoted to 
the misuse of PowerPoint, and how 
that technology can hurt or help a 
presentation. 


The retreat was very successful, 
allowing for an exchange of ideas 
between new and veteran members ~ 
of the committee in a setting with- 
out time constraints. The ideas dis- 
cussed at the retreat were presented 
to the committee members in atten- 
dance at the January meeting, again 
emphasizing the effective use of 
technology, materials, and speakers 
in connection with CLE programs. 

The move toward new ways to 
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The Criminal Law Certification 

Committee devotes a substantial 
amount of time and energy to 
peerreview, 


present programs and deliver mate- 
rials continued this year. More sec- 
tions are using alternative formats 
such as hour long Lunch and Learn 
programs, Webinars, and phone 
seminars. Delivery of written mate- 
rials may be by mail (in the form of 
printed materials or a CD), e-mail 
attachment, or download from a 
Web site. The consensus of the com- 
mittee was that in the future there 
will not necessarily be one best way 
to deliver materials, but a number 
of ways that will meet the needs of 
different people. By understanding 
the varying needs of the members 
of The Florida Bar, the Continuing 


Legal Education Committee can 
fulfill its mission to facilitate the 
production and delivery of quality 
CLE programs. 

Thank you to vice chair Paul Auer- 
bach, and the Bar staff, particularly 
Terry Hill, Yvonne Sherron, Craig 
Shaw, and Gerry Rose for your sup- 
port and assistance. 

CoLLEEN CoFFIELD Sacus, Chair 


Criminal Law Certification 
This year, the Criminal Law Certi- 
fication Committee continued in its 
exciting and challenging endeavors. 
Charged with the responsibility 
. of administering and applying the 
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certification rules and policies for 
both criminal trial law and criminal 
appellate law, the committee’s major 
activities have been reviewing files 
of new applicants, drafting ques- 
tions for the annual examination, 
grading the examination questions, 
and reviewing files of applicants for 
recertification. 

The committee instituted several 
changes in exam format, including 
changes in examination policy and a 
renewed emphasis on objective scor- 
ing on multiple choice questions. 

There are currently 413 board cer- 
tified criminal attorneys. Of these, 
351 are certified as criminal trial 
specialists, and 62 are certified as 


criminal appellate specialists. This 


year, the committee reviewed the 
files of 45 criminal trial and four 
criminal appellate certification ap- 
plicants, approving 46 to sit for the 
May 16 written examination. The 
committee also examined the files 
of 68 recertification applicants for 
2007. 

The Application Process. As al- 
ways, the committee worked dili- 
gently to balance the need for 
well-qualified attorneys to become 
and remain board certified with the 
need to maintain the high standards 
expected of board certified criminal 
trial and appellate attorneys. Appli- 
cants were evaluated to determine 
whether they meet certification re- 
quirements of 1) substantial involve- 
ment in criminal trial or appellate 
law; 2) had acceptable peer review; 3) 
had satisfied CLE requirements; and 
4) had met trial requirements for 
certification or recertification. More 
recent definitions for initial certifi- 
cation allow use of litigation under 
the Jimmy Ryce Act (which autho- 
rizes the involuntary commitment 
of sexual predators) to meet some, 
but not all, of the trial requirements 
for initial certification. State and 
federal habeas corpus proceedings 
and some nonjury proceedings that 
involve demonstratively substantial 
court activity, as well as involvement 
in protracted litigation, may now 
be used to meet recertification trial 
standards, all at the discretion of 
the committee. The committee con- 
sistently reviewed each application 
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with diligence, attempting to cer- 
tify as many qualified attorneys as 
possible, without undermining the 
substantial involvement in criminal 
law requirement. 

Adding additional challenge to 
the task this year were the newly 
approved changes to the trial re- 
quirements for recertification. In 
recognition of the fact that many 
training attorneys, white-collar 
criminal practitioners, and other 
certified attorneys, who are other- 
wise fully worthy of retaining certi- 
fication, may not be able to meet the 
recertification trial requirements, 
the committee is now able to review 
the accomplishments and practice 
of the recertification applicant with 
more discretion. 

In assessing the files of new and 
recertification applicants, the com- 
mittee devotes a substantial amount 
of time and energy to the peer review 
process. Peer references are obtained 
and evaluated for each applicant. 
If, taken as a whole, the references 
raise questions about the applicant’s 
professionalism or trial skills, the 
committee often solicits additional 
references from peers, including 
judges before whom the applicant 
has practiced. When it is determined 
that enough information has been 
collected to evaluate the applicant 
fairly, the committee votes to accept 
or reject the applicant. 

Changes This Year. The committee 
once again addressed the possibility 
of exploring certification of federal 
criminal practitioners. Unfortu- 
nately, it was not believed that this 
talented pool of specialists could 
support a separate certification area. 
Practitioners who have interest in 
this area are invited to contact our 
Bar staff with comments. 

In a groundswell of change, the 
scope of which has not been seen 
in recent times, the committee has 
voted to change the format of the 
current test. Rather than five long 
essay questions, the committee has 
adopted the format of five groups of 
short answer questions. Each group 
calls for six short answers, each re- 
quiring issue identification, develop- 
ment, and resolution. Although this 
format may require a more intensive 


grading process, the committee felt 
that this different method of testing 
will allow applicants a broader op- 
portunity to showcase their skills. 
Thus, the applicant will have six 
short answer groups from which 
they may choose five (three are to 
be answered in the morning and 
the remaining two in the afternoon 
session). 

The applicant will also find that 
the exam still contains 50 multiple 
choice questions. However, the com- 
mittee has conducted a careful 
vetting of the questions to be used, 
the goal of which is to bring more 
objective standards to the adminis- 
tration and grading of this portion of 
the test. Thus, the trial examination 
consists of six groups of short an- 
swer questions (five of these groups 
must be answered) and 50 multiple 
choice questions. The appellate 
examination consists of the same 
short answer questions, but differ- 
ent multiple choice questions geared 
toward the appellate practitioner. 

Farewell from the Chair. This year, 
the committee has been comprised 
of Joe Bodiford, David Fussell, Al- 
lyn Gimbalvo, Lori Palmieri, vice 
chair Kepler Funk, Cass Castillo, 
past-chair Craig Crawford, and chair 
Richard Hersch, all working hard on 
drafting new questions for the 2008 
examination. 

The committee extends its grati- 
tude and appreciation to all those 
Bar members, especially members 
of the judiciary, who have taken the 
time to complete the peer reference 
forms on behalf of the applicants this 
year. Our work cannot be done with- 
out your continued participation in 
the board certification process. 

As a final note from the out-going 
chair, a personal recognition must 
be given to members of this and all 
certification committees. Invisible as 
it may be to Bar members as a whole, 
this process is extremely work-in- 
tensive. Files cannot be vetted and 
exam questions drafted and graded 
without a tremendous time commit- 
ment from committee members. The 
members of the Criminal Law Cer- 
tification Committee have stepped 
forward and selflessly offered their 
time and work. Their generosity and 


expertise is appreciated and should 
be commended. 

Finally, in well over 20 years of © 
participation in numerous Bar com- 
mittees and projects, this out-going 
chair has found that working with 
Bar liaison Linda Cook and her staff 
to have been the most efficient and 
enjoyable experience of all. Linda 
has quietly, but consistently, shown 
her commitment, humor, enthusias- 
tic support, and guidance, despite 
the enormous amount of work and 
responsibility she and her staff 
shoulder. Thank you, from me and 
the whole of the committee; 
RicHarD HeErscu, Chair 


Criminal Procedures Rules 

The Criminal Procedure Rules 
Committee serves faithfully the 
principle that how a society treats 
its outcasts — the least among it 
— says perhaps the most about the 
type of society it is and yearns to 
become. 

Judges, prosecutors, defenders 
public and private, and legal educa- 
tors alike compose this balanced lot 
of liberty professionals who toil in 
earnest to implement, harmonize, 
and, when compelled, discount 
legislation, precedent, and decree, 
in order to foster a criminal justice 
system that fairly punishes guilty 
people and does its best to set inno- 
cent people free — challenging tasks 
all in an increasingly punitive, fis- 
cally challenged environment where, 
as has been noted, it is all too easy 
to turn away once “the door is locked 
against the prisoner.” 

This year the committee has 
considered some 30 referrals, high- 
lighted by a “master review” of all 
our procedural rules for amend- 
ments relating to substance, place- 
ment, syntax, and grammar, as 
well as any forms that may have 
become obsolete by operation of 
statute, case, or rule; a Herculean 
analysis of our post-conviction 
relief process, in conjunction with 
Judge O.H. Eaton, Jr., Judge Chris 
William Altenbernd, and the court’s 
Criminal Court Steering Committee; 
rule implementation required by the 
Jessica Lunsford Act, the Anti-Mur- 
der Act, and the Adam Walsh Child 
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Protection and Safety Act; working 
with the Court’s Jury Innovations 
Committee — a project which, when 
begun in 1999, was called “the most 
comprehensive review and thorough 
evaluation of Florida’s jury system 
in the history of this state” — to ad- 
dress standardized juror question- 
naires, juror questions, notetaking 
and notebooks, juror time manage- 
ment, the giving of final instructions 
before closing argument, judicial 
answers to deliberating juror ques- 
tions, juror impasse, and post-ver- 
dict discussions; working with the 
Rules of Judicial Administration and 
Appellate Court Rules committees, 
as well as the court’s committee on 
Access to Court Records to maintain 
privacy by eliminating unnecessary 
disclosure of personal information 
— to the Internet in particular 
— including a thorough review of the 
evidence code, the matter of “secret 
dockets,” and the sealing and ex- 
punction of criminal history records; 
whether to mandate a colloquy over 
the dangers of self-representation 
at the plea stage of proceedings; 
whether to authorize the state’s 
moving pretrial for rehearing, and 
in turn tolling the time to file an 
interlocutory appeal; whether to 
permit presentation of additional 
jury argument in order to avoid juror 
deadlock, as a California procedure 
provides; whether to streamline the 
initiation of the appellate process, 
as a Michigan procedure provides; 
whether motions for pretrial deten- 
tion need to be in writing; whether 
a motion to withdraw a plea after 
sentencing (and before appeal) is a 
critical stage or collateral, so as not 
to require appointment of counsel; 
whether to create rules and forms 
to facilitate the return of personal 
property in criminal cases; and 
working with the Steering Commit- 
tee on changes to the criminal pun- 
ishment code worksheet, on Judge 
Eaton’s Seminole County First Ap- 
pearance Manual, and on the clerk’s 
new form application for indigent 
status. Even double-sided printing 
and copying came across our radar 
screen. A sign of the times. 

In addition, on its own accord, the 


all of its talent and resources to form 
two workgroups — one on discov- 
ery reform, another on sentencing 
reform — the reports and recom- 
mendations of which are slated 
for the Annual Convention in June 
and which should spark significant 
movement, in all our branches. 

Of special significance has been 
the committee’s discussion whether 
justice requires that first appearance 
hearings be staffed both by prosecu- 
tors and public defenders — a seem- 
ingly straightforward process that is 
not uniformly practiced across the 
state. As this year-end summary 
goes to press, the committee stands 
poised to continue this great debate 
at the Annual Convention. To be 
sure, the dialogue has rendered true 
Gideon moments — Gideon now 45 
years past — the likes of which are 
not often ‘experienced in modern 
criminal justice, and heartening 
in that we know now for sure that 
somewhere, in some Bar meeting 
room 45 years from now, and 45 
years from then, the great debate to 
form that more perfect union shall 
continue. 

The committee’s work and mes- 
sage can only be as significant and 
impactful as its individual members, 
together on liberty — in particular 
its leaders, and to them I give deep 
thanks: subcommittee chairs Joel 
Silvershein, Judge Alan Lawson, 
Judge Carey Haughwout, Judge Bob 
Dillinger, Fleur Lobree, Angelica 
Zayas, Judge Ron Higbee, and Judge 
Jay Cohen, who handle our refer- 
rals at ground level; Judge Lawson, 
Ms. Haughwout, Mr. Dillinger, Mr. 
Silvershein, Ms. Zayas, and Waffa 
Hanania, who scour our courts’ 
opinions each week for new direc- 
tion; our parliamentarian, Judge 
Lawson, who ensures we abide 
Robert and his rules; our liaisons 
to the Rules of Judicial Adminis- 
tration and Appellate Court Rules 
committees, respectively, Judge Jon 
B. Morgan and Ms. Lobree, who 
represent our interests abroad; our 
vice chairs, Judge Cohen, Bill Vose, 
and Doug Duncan, who unfailingly 
supervise it all; and our minutes and 
vote recorder, Monique Richardson, 


committee has determined to utilize . who unswervingly documents it all. 
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Florida is better for each of you. 
My gratitude extends equally to 
Justice Wells, our Florida Supreme 
Court liaison, for his input and 
gentle guidance; to Justice Cantero, 
wisely keeping at us to discern 
what is procedure and what is not, 
particularly when responding to 
statutory change; to David Rothman, 
steady and steadfast, our learned 
Board of Governors liaison; to Jodi 
Jennings, our new bar liaison, for 
keeping us on time and on course; 
to Judge Eaton and the Steering 
Committee for embracing us in our 
common struggle to bring people jus- 
tice; and to Bar President Angones, 
for entrusting to me this incredible 


opportunity to serve. 


Last, a personal note. For too 
many (but not enough) years to re- 
member, this committee — among 
others — operated under the quiet, 
cool leadership of Gerry Rose. For 
him, no task was too difficult or mis- 
sion too tiring to work through; no 
storm too intense to clear; no dream 
unworthy of pursuit — with benefit 
to the horizon. For every chair, Gerry 
was the “go to” guy, our institutional 
memory, who understood what 
Thurgood Marshall meant by “the 
law can open doors and knock down 
walls, but it cannot build bridges.” 
Gerry’s grace, dry wit, and subtle 
charm served to complement the 
committee’s powerful call: by day’s 
end, to do more good than harm. And, 
as for telling truth to power, well, 
let’s just say that Gerry was just the 
right person for that job, too. 

With retirement long and well 
earned — thanks, good luck, and 
goodbye. Know that your absence 
will be sincerely felt, for generations 
of rules — of people — to come. Be 
peace, friend. 

And so we go. 

H. Scorr FInceruut, Chair 


Education Law 

The mission of the Education Law 
Committee (hereinafter ELC) is to 
bring together the leading attorneys 
in the specialized field of education 
law to review existing areas of edu- 
cation law, to study recent develop- 
ments in this area of practice, and 
to keep the members of the Bar in- 
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formed of significant developments 
in this practice area. 

The ELC is a substantive law 
committee of The Florida Bar that 
meets three times a year during the 
meetings of The Florida Bar. This 
committee is composed of lawyers 
who practice in the areas of educa- 
tion law from at least four distinc- 
tive perspectives: university defense 
counsel, school districts defense 
counsel, parent and student advo- 
cates, and labor union representa- 
tives. These lawyers practice in a va- 
riety of forums from administrative, 
circuit, federal, and appellate courts, 
to counseling clients and serving as 
mediators under the umbrella of 
education related issues. 

In order to achieve its mission of 
studying recent developments in 
education law and sharing them 
with the members of the Bar, the 
committee has continued to provide 
CLE credits at its quarterly meet- 
ings via seminars from experts in 
the field through the efforts of vice 
chair Joel Berman, who chairs the 
CLE subcommittee. Additionally, the 
Education Law Journal, which was 
first published in 2002 as the first 
online journal of The Florida Bar, 
continues to thrive under the ener- 
getic leadership of its editor-in-chief, 
Patrick Whitehead, who instituted 
a new section in the Journal, which 
provides summaries of recent cases 
affecting the practice of education 
law. All issues of the Journal may 
be viewed at www.floridabar.org. 
From the home page, click on Links, 
then Committees, then Standing 
Committees, and then Education 
Law under the heading of Substan- 
tive Law Committees, or by using 
the following url: www.floridabar. 
org/DIVEXE/BD/CMStanding.nsf/ 
2021e58ed0c7505585256e45004b0 
60d/6c8742a7983f153785256c5b 
00554836?0penDocument. 

Another significant accomplish- 
ment by the ELC this year was to 
complete the approval process of the 
education law petition by the differ- 
ent committees of The Florida Bar. 
There was unanimous approval by 
the Board of Legal Specialization and 
Education (BSLE). Subsequently the 
Petition was approved by the Pro- 
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gram Evaluation Committee (PEC), 
and by the Board of Governors on 
the required two readings. These ap- 
provals are the result of the tireless 
efforts of the ELC leadership, and 
recognition of the importance this 
area of specialization has achieved 
in the past few years. The next stage 
is submission of the petition to the 
Florida Supreme Court, upon that 
approval, the Bar will have a new 
area of legal specialization. Our 
committee continues to be indebted 
to Dawna Bicknell, the director of 
BLSE, for her guidance throughout 
the certification process. 

As this year draws to a close, the 
ELC, through the efforts of its mem- 
bers, continues to grow in its seventh 
year of existence. We anticipate 
having a new area of specialization 
in education law where attorneys in 
our profession will be able to stand 
out as leaders in the education field 
and enhance their competence and 
professionalism. 

As I conclude my year as chair, 
I am inspired by the efforts of so 
many of the members of our com- 
mittee. These hardworking lawyers 
distinguish themselves as they de- 
vote their time and energy to strive 
at making our profession better. In 
particular, I would like to thank the 
vice chairs Usher “Larry” Brown and 
Joel Berman; Patrick Whitehead, 
editor of the Education Law Journal; 
Edward Marko and Michael Boswell, 
co-chairs of the Membership Sub- 
committee; and members Virginia 
Tanner-Otts, Barbara Myrick, and 
Michael Cramer for their work in 
drafting and editing the ELC hand- 
book. 

Mary in Batista-McNamara, Chair 


Elder Law 

The 2007-2008 Elder Law Cer- 
tification Committee members 
included: April Hill (chair), Vicki 
Bowers (vice chair), Randy Bryan, 
Linda Chamberlain, Richard Great- 
wood, William Johnson, Christopher 
Likens, Beth Prather, and Stephen 
Quinnell. Currently there are 73 
board certified elder law attorneys. 

Activities of the committee for this 
past year are as follows: 

¢ Met in person three times and 


via telephone conference call twice; 

e Approved of nine applicants to 
sit for this year’s exam, though only 
seven applicants chose to take the 
exam; 

e Wrote and categorized questions 
and prepared exam; 

e Reviewed and approved one 
recertification application; and 

¢ Two members represented the 
committee at the BLSE leadership 
workshop at the Grand Bohemian 
Hotel in Orlando. 

Challenges to the Committee. This 
year, the committee began tackling 
the challenge of promoting board 
certification in elder law. After the 
BLSE began examining committees 


with less than 75 members, the 


Elder Law Certification Committee 
took an active roll in brainstorming 
promotional activities. Elder law 
is an area of law that is becoming 
increasingly needed as the state's 
elder population grows. Next year, 
the committee will be recertifying 
its inaugural group of attorneys, 
those who became board certified 
in 1998. In addition, nine attorneys 
were approved to sit for this year's 
certification exam. The committee is 
pleased to see the increased interest 
in this important certification area, 
and plans on watching the area ex- 
pand well into the future. 

Apri. D. Chair 


Family Law Rules 

The committee begins each new 
year with consideration of whether 
statutory changes require amend- 
ments to the rules and forms. There 
is a short time frame for resolving 
these issues because most statutes 
are effective on July 1, while the 
first meeting of the new committee 
is in June. This year, a Fast Track 
Subcommittee is monitoring pro- 
posed legislation so that the Rules 
Committee can react to any changes 
sooner. 

In 2007, the rules committee 
proposed an amendment to Fla. 
Fam. L.R.P. 12.070 in response to 
legislation authorizing constructive 
service of process on a legal father 
when the Department of Revenue 
attempts to establish paternity of 
an alleged biological father. The new 
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statute requires the same diligent 
search requirements to terminate 
the legal father’s parental rights 
as the adoption statute. Fla. Fam. 
L.R.P. 12.070(c) makes this require- 
ment applicable in all cases that 
would result in termination of the 
legal father’s parental rights, not 
just those filed by the Department 
of Revenue. 

The rules committee also proposed 
a new form in response to a statute 
authorizing temporary modifica- 
tion of primary physical residence 
when a member of the armed forces 
is activated or deployed. After the 
Supreme Court approved the form, 
the Family Law Section opposed 
it because it included temporary 
modification of child support. After 
further consideration, the rules 
committee asked to withdraw the 
form because the statute does not 
authorize a supplemental petition to 
modify primary physical residence. 
That request is still pending. 

The rules committee resolved is- 
sues with the Family Law Section 
over the 2006 fast track amend- 
ments that resulted from enact- 
ment of the relocation statute, FS. 
§61.13001. The statute establishes 
a procedure for obtaining relocation 
by agreement and precludes filing 
those documents with the court until 
the parties have a chance to agree. 
Ultimately, the Family Law Rules 
Committee and the Family Law 
Section reached an agreement on a 
rule to be submitted to the Supreme 
Court. Fla. Fam. L.R.P. 12.635 can be 
found in Case No. SC06-2513. 

The rules committee also col- 
laborated with the Florida Supreme 
Court Steering Committee on Fami- 
lies and Children in the Courts and 
the Task Force on Treatment Based 
Drug Courts to draft a new state- 
ment of purpose in Fla. Fam. L. R. 
P. 12.010(b). After meeting with 


representatives from the steering _ 


committee and the task force, the 
committee voted to approve the fol- 
lowing statement of purpose: 


These rules are intended to facilitate 
access to the court and to provide pro- 
cedural fairness to all parties, to save 
time and expense through active case 
management, setting timetables and 
the use of alternatives to litigation and 


to enable the court to coordinate related 
cases and proceedings to avoid multiple 
appearances by the same parties on the 
same or similar issues and to avoid in- 
consistent court orders. 

All three committees approved the 
change and it was submitted to the 
Supreme Court in Case. No. SC08- 
641. 

The committee also concluded its 
three-year cycle report. One of the 
proposals makes the unbundling 
rule, Fla. Fam. L.R.P. 12.040, appli- 
cable to attorneys representing the 
Department of Revenue in cases to 
determine paternity, or to establish, 
modify, or enforce child support. The 
Department of Revenue opposes the 
rule based on their position that 
the attorney represents the depart- 
ment and not the person receiving 
services. This understanding is not 
clear in Florida because the practice 
of law is controlled by the Florida 
Supreme Court and Rules Regulat- 
ing The Florida Bar. The Supreme 
Court’s opinion on the proposal 
should provide needed clarification 
for lawyers and judges. The proposed 
rule is pending in Case No. SC08- 
0092 and set for oral argument on 
June 10. 

The rules committee has pledged 
to cooperate with the Family Law 
Section and the Steering Commit- 
tee on Families and Children in the 
Courts to share information and 
attempt to develop consensus early 
in the process of developing new 
rules and forms. This cooperation 
should save time and expedite the 
Supreme Court’s consideration of 
new rules and forms. Additionally, 
it should result in a better product 
for practitioners and the public. 
Ray McNEAt, Chair 


Federal Court Practice 

The Federal Court Practice Com- 
mittee has been very active this 
year. At its first formal meeting in 
September, as well as its Midyear 
Meeting in Miami, the committee 
considered its mission and con- 
cluded that it should explore ways 
to increase its function as a liaison 
between the federal bench and bar. 
The committee also considered its 
role as liaison between the Bar and 
other federal court organizations, 


such as the various Florida chapters 
of the federal bar association and 
federal judicial nominating commis- . 
sion. Further, the committee can and 
should play a stronger role in com- 
municating with the three federal 
district court clerks, as well as the 
clerk of the 11th Circuit Court of 
Appeals. 

As a result of these discussions, 
the committee has invited the vari- 
ous federal clerks of court to attend 
its business meeting in June. It also 
has requested that those clerks or 
their designates be invited by the 
president of the Bar as members of 
the committee. A subcommittee, con- 
sisting of the chair and vice chairs of 
the committee, have addressed and 
executed other aspects of enhancing 
communications with organized fed- 
eral bar organizations. All of those 
organizations have also received 
invitations to the Federal Judicial 
Roundtable Program, which is of- 
fered in conjunction with the Bar’s 
Annual Convention every June. 

At its January meeting, the com- 
mittee continued its midyear semi- 
nar. Kenneth Goodman, Ph.D., a 
nationally recognized expert in eth- 
ics, spoke again this year, this time 
on ethics issues related to opening 
statements and closing arguments. 
The CLE seminar was well attended 
and served as a precursor for the 
June roundtable topic. 

This year’s Federal Judicial Round- 
table Program, to be held June 19 in 
Boca Raton, will focus on practical 
aspects of opening statement and 
closing arguments. The committee’s 
goal is to attract approximately 
150 participants from the federal 
bar and bench and law schools, as 
it successfully did last year. Over 
20 federal judges from all three 
federal districts in Florida already 
have RSVP’d that they will attend 
the 2008 event, as have numerous 
members of the bar. Three hours of 
CLE credit will be awarded attend- 
ees. Subcommittee Chair Lawrence 
D. Goodman and his subcommittee 
are deservedly optimistic that these 
attendance goals will be met. Just 
as importantly, the roundtable is 
intended as a “user-friendly” forum 
that allows the federal bench and 
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bar to informally interact as a large 
group and then in smaller groups 
seated at roundtables. Seating is 
limited and on a first-come, first- 
reserved basis (RSVP to dsaucier@ 
flabar.org. Dawn Saucier is the 
Bar’s new liaison to the committee. 
A reception, also at no cost, will fol- 
low the program to allow for more 
informal interaction between judges 
and attorneys. 

Finally, the committee continues 
to update its Florida Federal Court 
Judges’ Practice Guide, an invalu- 
able tool for adhering to the “know 
thy judge” maxim of effective prac- 
tice. Judges can now update their in- 
dividual questionnaires and practice 
pointers online as frequently as they 
wish This publication is a service 
of the committee and is free to the 
public. It can be accessed through 
the committee’s Bar Web site. 

The committee’s chair, Rob Griscti, 
thanks vice chairs Barbara Junge, 
Sarah Bohr, and Jim Craig for their 
substantial efforts toward commit- 
tee development and profile this 
year. And as always, thanks to Larry 
Goodman and Judge Cathy McEwen 
for their invaluable effort 
Ros Griscti, Chair 


Florida Bar Journal and News 
Editorial Board 

The Florida Bar Journal cel- 
ebrates its 82nd year of publication 
in 2008. Dedicated to “advancing the 
competence and public responsibil- 
ity of lawyers,” some of the articles 
covered the following topics this 
year: the statutes of limitations in 
arbitration, the Younger doctrine, 
minority ownership interests in 
closely held corporations, digital 
forensics, metadata, Florida tax deed 
sales, civil suits involving engineers, 
flood insurance, the impact rule, 
British origins of Florida land titles, 
jurisdiction, and the construction 
lien transfer bond statute. 

Many of the Bar’s sections pro- 
vided regular columns in their area 
of practice on subjects such as capi- 
tal gains, domestic violence, local 
government growth management, 
the Administrative Procedure Act, 
nonfinal orders, and inter vivos 
transfers. 


54 THE FLORIDA BAR JOURNAL/JUNE 2008 


While columns are published un- 
der the auspices of the section and 
its appointed editor, the editorial 
board reviews and approves for pub- 
lication all feature articles. Although 
the submissions are examined for 
substantive and stylistic content, 
the board also must check the cita- 
tions and evaluate the article’s thor- 
oughness and originality. Most board 
members are law review alums and 
enjoy copy editing the submission 
with specific suggestions toward 
revision. 

All members of the Bar are encour- 
aged to submit articles for publica- 
tion consideration in the Bar Jour- 
nal. In addition to the recognition of 
your peers, publication can result in 
an award of CLE credit and posting 
of the article on the Bar’s Web site 
and in the WESTLAW and Lexis 
databases. 

In recognition of superior writing, 
the annual Excellence in Writing 
Award was presented to Donald A. 
Blackwell and Stephanie Martinez 
for their May 2007 article, “The Bur- 
den of Truth — Have Florida Courts 
Gone Far Enough in Addressing the 
Problem of Juror Misconduct.” The 
editorial board makes its decision 
based on an article’s quality, dif- 
ficulty, and style. 

Now in its 33rd year, the Bar News 
is produced by a staff of professional 
journalists and provides its read- 
ers with information regarding all 
levels of the Bar including Board of 
Governors’ action, CLE seminars, 
legislation, and official notices of 
court rules and the Rules Regulating 
The Florida Bar. The twice-monthly 
tabloid also publishes stories on law- 
related issues of interest such as the 
guardian ad litem program, offices 
of the Criminal Conflict and Civil 
Regional Counsel, diversity, and ju- 
dicial evaluation. Articles regarding 
the funding of the courts have been 
featured in the spring issues when 
the legislature has been looking at 
the state’s dwindling revenue and 
the responsibility of budgeting for 
all state government. Always popu- 
lar are the regular columns: “News 
and Notes” and “On the Move.” 

Both the Journal and News are 


. available on the Bar’s Web site and 


have searchable databases for back 
issues. Readers may access articles 
and news well in advance of the 
print versions via floridabar.org. 

In addition to the 10 regular is- 
sues, the Bar Journal staff also 
is responsible for putting out the 
annual directory of members every 
September. A list of all board-certi- 
fied lawyers is also published as well 
as a section devoted to the appellate, 
circuit, county, and federal courts. 

When you need to change your 
address, telephone number, e-mail 
address, or facsimile number for 
publication in the annual directory, 
remember that these corrections 
may be performed directly on-line 


_at the Bar’s Web site, floridabar.org. 


I encourage all members to update 
their addresses promptly with the 
Bar. 

All three publications generate 
revenue through advertising, there- 
by offsetting some of the costs of 
printing and postage. The classified 
ads in the Bar News still provide one 
of the most comprehensive resources 
for employment opportunities in 
the state. Revenue also comes from 
royalties, subscriptions, and single 
sales of the directory. 

Due to rising production costs, 
this year, the editorial board revised 
its special issues guidelines for the 
Bar Journal. The board adopted the 
change that will limit special issues 
to one per calendar year unless 
otherwise approved by the editorial 
board. Additionally, the guidelines 
were revised regarding scheduling 
and review as well as the procedure 
for submission of a proposal for a 
special issue. 

The editorial board bids a fond 
farewell to long-time board members 
Robert Downie, Erin Larrinaga, 
Lisa Macci, and Richard Sachs, who 
have served the maximum number 
of terms and are “retiring.” Staff 
and I thank’ them for their years of 
devoted service. 

The Florida Bar Journal and The 
Florida Bar News reach approxi- 
mately 80,000 readers with articles 
about Florida law, the legal profes- 
sion, and Bar activities. The editorial 
board and the staff are committed to 
maintaining a standard of excellence — 
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for the Bar’s official publications. 
Jay P. Lecuner, Chair 


Health Law Certification 

The area of health law certification 
was approved by the Florida Supreme 
Court in 1994. There are currently 
112 certified health law attorneys. 
Health law is the practice of law in- 
volving federal, state, and local laws, 
rules, and regulations related to the 
provision of health care. It includes 
issues related to the regulation of 
health care providers, the relation- 
ships between and among providers, 
and between providers and those 
who pay for health care services. 

Lawyers seeking certification in 
health law must be members in good 
standing of The Florida Bar who 
have practiced law in the U.S. for at 
least five years. In the three years 
prior to their application, they must 
have devoted at least 40 percent of 
their practice to matters in which 
issues of health law are significant 
factors and in which they have had 
substantial and direct participation 
in those health law issues. Addition- 
ally, applicants must have completed 
60 hours of continuing legal educa- 
tion of approved health law credits 
and pass a stringent peer review 
process. Once applicants have shown 
they meet the above minimum 
qualifying criteria, they must pass 
a written examination that is de- 
signed to demonstrate sufficient 
proficiency to justify a representa- 
tion of competence in health law. All 
currently certified attorneys must 
apply for recertification every five 
years. The recertification process 
includes verification of continued 
substantial involvement, continuing 
legal education, and peer review. 

The Health Law Certification 
Committee met in person and via 
conference call five times this year. 
During these meetings, the commit- 
tee reviewed 18 initial applications 
and nine recertification applica- 
tions, reviewed and edited propos- 
als for the 2008 exams, and graded 
exams. Significant time was spent 
in committee meetings and through 
smaller caucuses of committee 
members, reviewing and revising 
the examination structure. 
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It has been my pleasure to serve 
as the chair of the Health Law Cer- 
tification Committee and I would 
like to thank all of the members for 
their dedication and hard work both 
to the mission of the committee and 
to the professional excellence that 
is the mission of the Board of Legal 
Specialization and Education. 
Caro. ANN Ka .isu, Chair 


Immigration and Nationality 
Law Certification 

The Immigration and National- 
ity Law Certification Committee is 
responsible for certifying attorneys 
who practice immigration and na- 
tionality law. Certification in our 
field was approved in 1994, and 
currently 48 attorneys are certified 
in our specialty. 

As a result of September 11, 2001, 
the former Immigration and Natural- 
ization Service (INS) was dissolved. 
In March 2003, three new federal 
agencies were created under the new 
Department of Homeland Security: 
U.S. Citizenship and Immigration 
Service (USCIS), U.S. Customs and 
Border Protection (CBP), and U.S. 
Immigration and Customs Enforce- 
ment (ICE). What was once one 
bureaucracy has now become three 
unharmonious agencies. Communi- 
cation and cooperation among the 
different entities is often strained. 
A practitioner can have one client 
flow through all three agencies while 
attempting to resolve the same legal 
issue. Adjudications continue to be 
seriously delayed and enforcement 
inconsistent, further increasing the 
difficulties a foreign national and his 
or her attorney must face. 

The failed attempt by Congress 
to pass any type of comprehensive 
immigration reform only serves to 
highlight how divided the country 
is over immigration policy. With the 
increase in rhetoric being ratcheted 
up this presidential election year, no 
meaningful solution is in sight. 

As an ever growing immigrant 
population seeks solutions, they 
all too often fall into the hands of 
unscrupulous notarios or well-mean- 
ing, but not adequately trained, at- 
torneys. As such, the need for proven 


- immigration experts has never 


been higher. Despite this need, the 
committee also had to respond to 
some concerns from within the Bar 
regarding those certification areas 
which have less than 75 certified 
attorneys. 

In response to the Bar’s concerns, 
three of our members attended the 
November Examination Workshop 
and Leadership Conference in Or- 
lando. Subsequently, the committee 
made revisions to the exam format to 
better reflect national examination 
standards in question format and 
multiple choice presentations. The 
committee adopted 20 core questions 
from prior exams to serve as a yard 
stick to assess whether any differ- 


ences in the passing rate for this 


year’s exam was due to the quality 
of the examinees as opposed to the 
exam’s difficulty. 

Throughout the year, and par- 
ticularly at the Bar’s Examination 
Workshop and Leadership Confer- 
ence in Orlando, there was much 
thoughtful, thorough discussion of 
the level of difficulty of the exam. 
The committee, and those attending 
the conference, reached a strong con- 
sensus that the difficulty of the exam 
should remain at its current level to 
protect the integrity of the certifica- 
tion process, rather than lowering 
the passing standard and/or level 
of difficulty just to increase the per- 
centage of examinees who pass. We 
remain committed to the concept 
that board certification is a mark of 
excellence. Further, the Immigration 
and Nationality Law Certification 
Committee believes that certifica- 
tion in immigration and national- 
ity law requires a comprehensive 
knowledge in the various different 
aspects of the practice as they are 
often inextricably intertwined. An 
attorney who becomes board certi- 
fied in immigration and nationality 
law should be extremely proud of the 
accomplishment, particularly due to 
the complex nature of the specialty. 
We encourage those who practice in 
the field and meet the qualifications 
to apply for certification. 

It is against this backdrop that 
the committee worked diligently 
to prepare a tough but fair certifi- 
cation examination. Over the last 


year the committee met five times, 
exchanged numerous drafts of the 
essay and multiple choice ques- 
tions and wrestled with both the 
essence of what passing the exam 
should signify as well as various 
methods of attracting and passing 
more members on an annual basis. 
To that end, the committee sought 
and gained approval to post an es- 
say question and 20 multiple choice 
questions from prior exams to give 
some guidance to potential exam- 
inees. The posting of the questions 
will occur later this year. Addition- 
ally, the committee gained support 
from the South Florida chapter of 
the American Immigration Lawyers 
Association and the Bar to create an 
examination preparatory course. 

In March 2008, this committee 
gave the 14th examination, with six 
attorneys sitting for examination. 
Grading of the examination was 
in April. However, this report was 
written before the grading session, 
so I am unable to report here on this 
year’s passing rate. 

I personally want thank our com- 
mittee members for their continuing 
dedication. I particularly wish to 
acknowledge our prior chair, Kari 
Ann Fonte, for her unceasing dedi- 
cation to the committee and for her 
wisdom and insight in helping guide 
me through my time as the commit- 
tee chair. I also wish to single out 
Dilip Patel who read through the 
(seemingly) countless rewrites of my 
examination essay question which 
were always met with insightful 
discussions on the law of the topic 
as well as editorial suggestions for 
making the question more readable 
for the examinees. Finally, I wish to 
thank the real rudder of this ship, 
for her diligence and expertise I give 
my heartfelt thanks to our Bar staff 
liaison, Carol Vaught. 

Stuart F. Karpen, Chair 


International Law Certification 

The internationalization of the 
practice of law in Florida has 
touched every corner of The Florida 
Bar. Family lawyers respond to 
child abduction out of the country 
by spouses. Criminal lawyers seek 
and defend extradition from coun- 


tries throughout the world. Real 
estate lawyers now commonly must 
know the basics of immigration and 
international tax to advise clients 
regarding the ramifications of a 
Florida real estate acquisition by 
foreign clients. Litigators too must 
increasingly be versed on the rules of 
the game in foreign jurisdictions and 
the scope of Florida jurisdiction over 
foreign transactions and parties. 
For many veteran Florida lawyers, 
when a transaction or a litigation 
becomes international, it simply is 
not cost effective or practical to try 
to learn all of the issues that must 
be considered in view of the compet- 
ing foreign laws or legal system they 
are facing. Board certified Florida 
lawyers fill the void of experience 
and expertise in international law by 
first mastering their area of law, be 
it transactional or dispute-related, 
and then focusing on the nuances of 
deals or disputes that include both 
Florida and foreign components. 
The 2007-2008 committee com- 


prises Brock McClane (chair), Peter 
Quinter (vice chair), Lucius Dyal, 
Jr., Chandler Finley, James Lavigne, 
Samuel Mandelbaum, Malcolm Rid- 
dell, Thomas Skola, and Theodore 
Walters. The committee is also 
thankful this year for its staff liai- 
son, Zina Jackson. 

Currently, 30 lawyers are board 
certified by The Florida Bar. This 
year saw five applicants sit for the 
exam on March 14, 2008. Having 
scrutinized the exam question-by- 
question last year, this year, the 
committee met as needed during the 
fall and also at the Midyear Meeting 
to consider an enhanced approach to 
the exam. Responding to concerns 
expressed by potential examinee/ap- 
plicants about the range of issues 
covered by the exam, which include 
both transactional and litigation 
aspects, the committee has discussed 
adjusting the exam’s focus to clearly 
allow a litigator, having satisfied 
the core concepts, to focus on issues 
in the international litigation and 
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Although this was 
not a reporting vear 
for the Juvenile Court 


- Rules Committee, it was 


| extremely busy addressing changes to 
_F.S. Chs. 39 and 985. 


arbitration area and similarly allow 
a transactional lawyer to focus on 
the issues relating to international 
transactional work. Already, the 
exam allows examinees to select 
an essay in his or her area of spe- 
cialty. 

In the fall, the committee received 
a request to justify its existence 
from the Professional Education 
Committee that had determined, 
evidently based on the assumption 
that committees of the Bar, includ- 
ing certification committees, should 
not exist unless they are self-fund- 
ing, that certification areas must 
have a minimum of 75 certified 
lawyers in their area to warrant 
their existence. We responded to this 
request in writing, pointing out that 
we have an area of certification that 
is growing each year that serves an 
important public information func- 
tion. Also, our committee is vigorous 
and well supported by its members. 
We question the soundness of a 
policy that requires certification 
committees to be self-funding in 
view of the public service function 
of certification and the irony that 
the more rare and specialized and, 
therefore, potentially useful to the 
public a certification area may be, 
the less likely it is to be abie to 
fund its administrative operations 
entirely out of annual fees. Not- 
withstanding our questioning this 
policy, the committee is dedicated 
to the enhancement of publicity 
for the certification area and to the 
improvement of the test so that we 
will not lose talented and qualified 
examinees at the top of our field who 


area requires in depth knowledge 
of litigation or transactional issues 
when the examinee is focused on the 
other area. 

This work and debate will con- 
tinue into the next term and may 
result in a revised format for 2009 
examinees. 

The committee will be meeting in 
Orlando in late April to grade the 
exams and will have its final meet- 
ing at the Annual Convention in 
Boca Raton on Thursday, June 19. 
Brock McC.ang, Chair 


Judicial Administration and 
Evaluation 

The Judicial Administration and 
Evaluation Committee was extreme- 
ly busy and productive during this 
past year. While various items were 
on the agenda, two critical areas 
occupied the majority of the com- 
mittee’s time. The development and 
implementation of “on-line entry” 
into the judicial feedback system 
and the development of the judicial 
candidate voluntary self-disclosure 
statement taxed the resources of the 
committee. 

Recognizing that the existing 
judicial feedback program was not 
being utilized to its fullest, the com- 
mittee undertook development of an 
“on-line” input program that would 
allow attorneys who had appeared 
before the court to provide feedback 
to the judges via computer, but in 
a secure and anonymous manner. 
Working with The Florida Bar’s 
technology department, the existing 
forms were modified for computer 
usage. Once developed, a limited 


are concerned that the certification - testing program was undertaken, 
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initially through the committee and 
then subsequently through several 
sections and committees of the Bar 
with the final release and imple- 
mentation taking place on December 
17, 2007. The committee is hopeful 
that the computer input and access, 
with the concomitant security and 
anonymity, will increase the usage of 
the feedback forms by the members 
of the Bar and thereby provide more 
accessible and useful information to 
sitting judges. 

The second project of significance 
was the development of a Judicial 
Candidate Voluntary Disclosure 
Statement. The committee rec- 
ognized that the public had very 


-little information about practicing 


attorneys who were running for 
judicial office. Unlike the judicial 
nominating commission, which has 
a significant amount of information 
available to it about individuals who 
applied for appointment, citizens 
voting on attorneys running for cir- 
cuit and county judgeships have no 
starting point from which to gather 
basic information to educate them- 
selves about the candidates who may 
appear on the ballot. The committee 
recognized that this voluntary can- 
didate statement was not meant as 
an evaluation, nor was it intended 
to be utilized for merit retention 
candidates or appellate judges. 
After multiple meetings of not 
only the JAEC, but also subcom- 
mittees thereof, a 10-page form was 
developed to gather information 
about the candidate that might be 
important to the voters. From the 
onset, it was contemplated that the 
completion of the form would be 
voluntary and would only be utilized 
when requested by bar associations 
or other entities. The committee 
completed a draft form which was 
presented to The Florida Bar Citi- 
zens Forum. The concept and writ- 
ten format provided to the citizens 
forum received extremely positive 
comments. Subsequently, the matter 
was finalized by the committee and 
forwarded to the Board of Governors 
for their consideration. Recently, 
the board has requested some ad- 
ditional issues be addressed before 
the proposal commenced its move- 


5 


ment through the various Board of 
Governors’ committees as it worked 
its way to the full board. 

Special thanks is extended to the 
subcommittees that worked on the 
voluntary disclosure statement and, 
specifically, Andrew Tramont, Stacy 
Sutton, Judge Douglas Chumbley, 
and Judge John K. Stargel, board 
liaison to the JAEC, Jennifer Cobe- 
rly, and, of course, Doris Maffei, staff 
liaison. 

JOHN MarsHALL Kest, Chair 


Judicial Independence 

At the outset of this Bar year, the 
Judicial Independence Committee 
(JIC) set a goal to create an infra- 
structure and protocols to allow for 
effective dissemination of materials 
and resources to enhance public 
understanding of maintaining a fair 
and impartial judiciary. 

At its September meeting, the JIC 
started the process to upgrade its 
Web page to make it more substan- 
tive and user friendly. This project 
was completed and now members 
of the Bar and the general public 
have access to educational resources, 
judicial compendiums, and videos 
regarding judicial independence. 

The Education Subcommittee 
received a completed compendium 
titled Contemporary Issues and 
Judicial Independence Internation- 
ally from Nova Southeastern School 
of Law. This comprehensive work is 
just the latest by Nova Southeastern 
School of Law students on this most 
important subject. 

Through cooperation with vari- 
ous voluntary bar associations, the 


“Making Case 
For Over go Years 


to www.Korchmaronline.com/fiala 


Receive an additional 15% off and Free Shipping on all 
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yer. 
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JIC established a process for many 
voluntary bar associations to desig- 
nate a liaison to the Judicial Inde- 
pendence Committee. These liaisons 
are in place to help the JIC and the 
Bar to disseminate information and 
materials on judicial independence 
to the greatest number of our mem- 
bers. It is hoped that when quick 
action is required, these liaisons will 
enable us to reach our members in a 
fast and effective manner. 

While there were no headline cases 
which placed judicial independence 
in the forefront of our mainstream 
media, there’s no question that the 
importance of maintaining a fair 
and impartial judiciary is forever 
present. The JIC believes that it 
is during these “quiet times” that 
we need to continue to educate our 
members and public on why it is 
important that our judges are free to 
decide cases fairly and impartially, 
relying only on the facts and the 
law. The strategic plan of the JIC is 
focused on making sure that judges 
are protected from political pressure, 
legislative pressure, special interest 
pressure, media pressure, public 
pressure, financial pressure, or even 
personal pressure. 

EuceEnE K. Pettis, Chair 


Judicial Nominating 
Procedures 

The Judicial Nominating Pro- 
cedures Committee provides as- 
sistance to the governor and the 
judicial nominating commissions 
with their duties under Fla. Const. 
art. V, §11, and serves as a resource 
for historical information on the 


nominating process. We also assist 
the governor’s office with organizing 
and presenting an annual training 
program for new and experienced 
commissioners as well as training 
for new JNC chairs. During the 
current year, the committee has 
continued to work on the following 
topics: 

JNC Training. The JNC Uniform 
Rules of Procedures require new 
commissioners to complete an edu- 
cational course within the first 12 
months of their initial appointment. 
From our last training, it was agreed 
to combine the regular training 
with the chairs training. Topics of 
discussion have previously included, 
voting, conflicts of interest, recusals, 
ethics, an overview of the entire se- 
lection process, and a “mock” judicial 
interview as a way of discussing good 
and bad interviewing techniques. 
Some possible new topics mentioned 
were confidentiality and discussion 
of our open records and sunshine 
laws. Training will be scheduled as 
soon as new commissioners are ap- 
pointed. 

JNC Rules Convention. A rules 
convention is called into session 
when there is a change to the Uni- 
form Rules of Procedure for the 
judicial nominating commissions. 
The convention is being planned to 
approve various changes to the cur- 
rent judicial application. The com- 
mittee has been working on these 
changes for approximately three 
years. The suggested changes have 
come from this committee, from vari- 
ous JNC commissions, and from the 
governor's office. All changes were 


be 
| 
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approved by the committee in Sep- 
tember 2007. We are ready to move 
forward on all of the changes with 
distribution of the revised applica- 
tion as soon as the JNC membership 
gets updated. The rules convention 
will most likely be scheduled for 
Tampa. 

JNC Newsletter. This will be an 
additional means of educating and 
training JNC commissioners. It will 
consist of different topics and rule 
procedures, any statutory changes 
made by the legislature, ethics rules, 
and general information of interest. 
It will most likely be posted on our 
Web site as well as being sent elec- 
tronically to all sitting commission- 
ers. The frequency of the publication 
will depend on the information being 
disseminated. 

JNC Handbook. A list of “suggest- 
ed” interview questions from a prior 
handbook and some new questions 
from a previous training were sug- 
gested to be put in the handbook to 
give commissioners some additional 
guidance of appropriate questions to 
ask judicial applicants. It was also 
suggested that collecting newsclips 
regarding JNCs who have experi- 
enced some commissioners asking 
inappropriate questions might also 
be added in the hope that similar 
problems could be avoided in the 
future. 

The committee also recognized 
President-elect John (Jay) G. White 
III, and read a certificate of ap- 
preciation for almost 20 years of 
service as our committee liaison. Mr. 
White will be installed as president 
of The Florida Bar for 2008-09 at 
the Florida Bar Annual Convention 
in Boca Raton. We wish him all the 
best. 

JuDGE Mark Wo tre, Chair 


Juvenile Court Rules 

The Juvenile Court Rules Com- 
mittee is divided into two subcom- 
mittees, one specializing in juvenile 
delinquency issues (primarily FS. 
Ch. 985) and one specializing in ju- 
venile dependency issues (primarily 
F.S. Ch. 39). Although this was not 
a reporting year for the committee, 
the committee was extremely busy 


and 985 and responding to numerous 
Supreme Court referrals. Fast track 
amendments were filed on June 22, 
2007, addressing Florida Rule of Ju- 
venile Procedure 8.165(a) and Form 
8.978. The Supreme Court adopted 
the new form 8.978 (order autho- 
rizing child to secure depository 
financial services before the child’s 
18th birthday) and severed Rule 
8.165(a) to consider it separately. 
The proposed rule would require 
that a juvenile accused of commit- 
ting a delinquent act be provided 
a meaningful opportunity to confer 
with an attorney before waiving 
counsel in a delinquency proceeding. 
The Florida Bar Commission on the 
Legal Needs of Children and the 
executive committee of The Florida 
Bar Board of Governors previously 
recommended the rule unanimously. 
The committee also filed an out-of- 
cycle report concerning Rule 8.100(e) 
that would allow a party or a party’s 
attorney to obtain a transcript of 
court proceedings without a court 
order. Both rules remain pending 
before the court as this report goes 
to press. 

At the Supreme Court’s request, 
the committee also studied the 
recently published National Juve- 
nile Defender Center’s Assessment 
of Access to Counsel and Quality 
of Representation in Delinquency 
Proceedings. Pursuant to careful de- 
liberation, the committee proposed 
amendments to six juvenile rules, 
including the before mentioned 
8.165(a). The most controversial pro- 
posed rule amendment addresses the 
difficult issue of shackling detained 
juveniles in the courtroom at their 
hearings. Proposed Rule 8.100(b) 
prohibits the indiscriminate use of 
chains and shackles on detained ju- 
veniles in the courtroom. Other pro- 
posed rules insure that a detained 
juvenile has a detention hearing 
within 24 hours after being taken 
into custody and shall be advised 
of the right to be represented by 
counsel (8.010); insures that counsel 
shall be appointed for all disposition 
and restitution hearings if the child 
qualifies (8.115); insures that coun- 
sel shall be appointed if the child 


addressing changes to F.S. Chs. 39 _ qualifies and requires that the court 
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determines that a child understands 
enumerated rights when entering 
a plea of guilty or nolo contendere 
(8.080); and insures that counsel 
shall be appointed at arraignment 
if the child qualifies and also that 
the child is entitled to a reasonable 
time in which to prepare for trial. 
(8.070). 

The committee also spent exten- 
sive time considering appropriate 
rules in response to E.T. v. State, 
957 So. 2d 559 (Fla. 2007). After 
considering proposed rules for both 
a direct appeal and also a collateral 
attack, the committee ultimately 
decided that the issue of ineffec- 
tive assistance of counsel claims in 


termination of parental rights cases 


was not within the scope and pur- 
view of the committee because it was 
substantive rather than procedural. 
Therefore, no rules were proposed. 

The committee also reviewed 
drafts of rule amendments intended 
to implement the recommenda- 
tions of the Commission on District 
Court of Appeal Performance and 
Accountability. After analyzing the 
supplemental report and recom- 
mendations, the committee voted to 
support as presented Florida Rules 
of Judicial Administration 2.250 
and 2.535, Florida Rules of Juvenile 
Procedure 8.276, 8.332, and 8.525, 
as well as Juvenile Forms 8.983 and 
8.984. 

At the Supreme Court’s request, 
the committee again responded to 
the recommendations of the court’s 
Committee on Privacy and Court Re- 
cords (declining to amend any rules 
or forms because dependency and 
delinquency records are confiden- 
tial by statute) and also to the Task 
Force on Treatment Based Drug 
Courts proposal (again opposing the 
task force’s proposed amendment to 
Rule 8.010). The committee has also 
carefully deliberated and proposed 
amendments to more than a dozen 
other rules or forms. It has been both 
an extremely busy and productive 
year for the committee. 

The chair thanks the committee’s 
vice chairs and members for their 
dedicated and diligent work to 
further juvenile justice in Florida’s 
courts. The chair especially thanks 


Re 


the committee’s bar liaison, Ellen 
Sloyer, for her guidance and dedica- 
tion to the committee. 

Rosert W. Mason, Chair 


Labor and Employment Law 
Certification 

The area of Labor and Employ- 
ment Law certification was approved 
by the Florida Supreme Court in 
2000 and currently numbers 195 
certified labor and employment law 
attorneys. 

The practice of labor and em- 
ployment law encompasses advice 
and representation concerning the 
application and interpretation of 
public and private sector labor and 
employment law principles, as well 
as employment discrimination and 
employment-related civil rights 
law. 

To qualify for the labor and em- 
ployment law certification exam, 
attorneys must be a member of the 
Bar for five years; be engaged in 
the full-time practice of law; and be 
substantially involved (at least 50 
percent) in labor and employment 
law. Attorneys seeking labor and 
employment law certification must 
also complete at least 60 hours of 
advanced continuing legal education 
of approved labor and employment 
law credits and pass a stringent peer 
review process. All currently certi- 
fied attorneys must apply for recer- 
tification every five years. Attorneys 
interested in applying for board 
certification in labor and employ- 
ment law may find the application, 
standards, and committee policies 
on The Florida Bar’s Web site. 

For 2007-08, there were eight 
applicants. Of those, four sat for 
the exam on March 14, 2008. As of 
this writing, the committee had not 
completed the grading of exams. 
The committee met three times this 
year, in addition to the many hours 
each member spent outside the for- 
mal sessions drafting examination 
questions. During these meetings, 
the committee reviewed eight initial 
applications and 22 recertification 
applications. This year there are 19 
lawyers who will undergo the recer- 
tification process. 

The committee extends special 


thanks and best wishes to our Flor- 
ida Bar liaison, Michelle Francis, 
who leaves the Labor and Employ- 
ment Certification Committee after 
five years of invaluable service. 
Michelle assumes new duties with 
The Florida Bar’s CLE programs. 
We welcome her successor, Kristin 
Gandy. Members of the Labor and 
Employment Law Certification Com- 
mittee include William Mitchell, vice 
chair; Ryan Barack; Luis Cabassa; 
Sherril Colombo; Thomas Delegal; 


Richard Johnson; Marlene Quin-. 


tana; and Archibald Thomas III. 
JOHN S. TRiMPER, Chair 


Law Related Education 

Continuing its commitment to 
promoting effective law-related edu- 
cation programs in Florida’s schools, 
the Law Related Education Commit- 
tee has enjoyed another terrific and 
productive year. 

Various members of the commit- 
tee were challenged this year to 
create innovative ways to ensure 
the successful distribution of the 
Legal Guide for New Adults, which 
educates Florida’s high school se- 
niors on the legal rights and re- 
sponsibilities they assume when 
they become adults. For example, 
committee member Dana Brown 
spearheaded an event at a local high 
school with the sheriff’s office and 
school superintendent to distribute 
the legal guides through the school 
resource officer. The committee fur- 
ther ensured promotion of the legal 
guide throughout the state with the 
issuance of a press release featuring 
the comments of prominent educa- 
tion leaders such as William J. “Bill” 
Montford III, chief executive officer 
of the Florida Association of District 
School Superintendents; Andy Ford, 
president of the Florida Education 
Association; and Wayne Blanton, 
executive director of the Florida 


School Boards Association. In addi- 


tion, the committee participated in 
the development of a new learning 
tool to be used in tandem with the 
legal guide called “You and the Law.” 
Designed in a game show format, 
“You and the Law” provides an inter- 
active environment for introducing 
valuable legal lessons to students 


and hopefully stimulates interest 
for further research on law-related 
topics. 

In cooperation with the Law Re- 
lated Education Association, Inc., 
headed by member Annette Boyd 
Pitts, the committee regularly volun- 
teered in numerous state and local 
Law Week activities promoting the 
theme Liberty Under Law: Empow- 
ering Youth, Assuring Democracy. 
Additionally, committee members 
continue to support the annual High 
school mock trial and moot court 
competitions by serving as served as 
coaches, judges, and program devel- 
opers. Each year, these competitions 
have allowed dozens of students to 
experience hands-on the operations 
of Florida’s judicial system and to 
see how a case progresses from the 
trial stage to appellate arguments 
before the state’s highest court. 

The committee continues to enthu- 
siastically support the efforts of the 
Justice Teaching project as part of 
its goal to maintain and enhance the 
cooperative efforts of attorneys and 
educators in the field of law-related 
education in Florida. Last, but not 
least, the committee is grateful for 
the dedicated service of staff liai- 
son, Gail Grimes, who retired this 
year after 30 years of service to The 
Florida Bar. 

JANEIA R. DANIELS, Chair 


Lawyer Referral Service 

The Lawyer Referral Service 
Committee had a very active and 
productive year. 

The committee staff worked with 
the Bar’s Information Systems De- 
partment in refining the Lawyer 
Referral Service (LRS) Online. The 
LRS staff is working with the Infor- 
mation Systems Department staff to 
develop online membership applica- 
tions and reporting features. These 
new features will enable lawyers 
to join the service online, update 
their areas of law, decrease postage 
costs, and keep referral records up- 
to-date. 

In 2007-08, the service experi- 
enced an outstanding year in terms 
of both referrals and revenues. The 
staff made over 98,000 referrals and 
the service received over $740,000 in 
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revenue. 

The top five areas of the law re- 
ferred were family law, personal in- 
jury law, employment law, consumer 
law, and probate law. 

The top five counties in which 
referrals were made were Polk, 
Marion, Sarasota, Alachua, and 
Volusia. Over 16,000 referrals were 
made on LRS on-line. 

The committee continues to strive 
to create public awareness of the 
service through Yellow Pages adver- 
tising, press releases, and member- 
ship awareness via the Bar News, 
Journal, and The Florida Bar Web 
site. 

At the Annual Convention in June, 
the committee will make plans to 
discuss its goals and objectives for 
the 2008-09 Bar year. 

A. WASSERMAN, Chair 


Legal Needs of Children 

The Legal Needs of Children 
Committee was created to carry out 
the work of the Commission on the 
Legal Needs of Children. The com- 
mission was created in 1999. The 
commission’s mission was to help 
children who appear in Florida’s 
courtrooms in any capacity, whether 
as victims, witnesses, defendants, or 
respondents. The commission made 
recommendations in five priority 
areas: representation; treatment 
and services; confidentiality; edu- 
cation and the role of The Florida 
Bar; and technology and the courts. 
After three years of work, the com- 
mission provided a report that is 
still available on The Florida Bar 
Web page, www.floridabar.org/tfb/ 
TFBComm.nsf/basic+view/45A5265 
BFE10B75B85256EE70064E67D?0 
penDocument. 

There are at least a thousand 
members of the Bar who work full- 
time in juvenile courts or related 
practices. There are thousands of 
other members of the Bar who 
provide pro bono legal services to 
children and thousands of others 
who help families including parents 
with the needs of children and their 
families. 

This year, the committee worked 
through four substantive subcom- 
mittees (representation guidelines, 
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certification in children’s law, chil- 
dren’s mental health, schools and 
zero tolerance, commission report 
implementation). 

Guidelines. The Guidelines Sub- 
committee finalized the Guidelines 
for Attorneys Representing Children 
in Dependency Proceedings in the 
prior year, and has been meeting 
twice a month for a year to develop 
the delinquency guidelines. The 
subcommittee is making great 
progress on the standards related to 
delinquency representation in part- 
nership with the Florida Criminal 
Defense Lawyers Association and 
the Florida Public Defenders Asso- 
ciation. In the process, the subcom- 
mittee has reviewed guidelines from 
almost 10 states. 

Certification. This subcommittee 
was created in the prior year to 
evaluate another key issue in the 
representation area — certification 
in children’s law. The committee in 
partnership with the National Asso- 
ciation of Counsel for Children will 
be submitting proposals to the Bar’s 
section on specialization in the near 
future. 

Mental Health Subcommittee. 
This subcommittee has under- 
taken three significant tasks this 
year. 1) To provide input regarding 
children’s mental health into the 
chief justice’s mental health report, 
chaired by Judge Leifman, the sub- 
committee held a forum in Ft. Lau- 
derdale. With the help of Florida 
Children’s First and others, a set 
of recommendations were made 
and subsequently included in the 
report. The recommendations were 
also presented to the Blueprint 
Commission on Juvenile Justice. 2) 
The subcommittee has scheduled a 
one-day CLE training at this sum- 
mer at the Bar’s Annual Convention 
to address the issues in the report. 
3) The Mental Health Subcommit- 
tee will next be exploring ways to 
implement the recommendations 
of the commission’s report, includ- 
ing confidentiality and access to 
records. 

Schools and Zero Tolerance. This 
subcommittee is working on attor- 
ney and public education regarding 
children not having legal repre- 


sentation in school suspension and 
expulsion proceedings, as well as the 
legal consequences of using arrests 
as the primary disciplinary tool. 

Commission Report Implementa- 
tion. This subcommittee was formed 
this year to review and prioritize the 
commission’s recommendations for 
bar support of possible legislative 
and executive branch action. 

Bar Positions. The Bar approved 
two legislative positions that the 
committee recommended. The first 
arose directly from the commission 
report — that a child have a “mean- 
ingful opportunity to consult” with 
an attorney prior to entering a plea 
of guilt in a delinquency proceed- 


_ing. The Board of Governor’s (BOG) 


approved this request and has pur- 
sued this legislative priority for the 
past three legislative sessions. The 
second, a ban on indiscriminately 
shackling children in court, was 
also approved by the BOG. The com- 
mittee has worked with the Bar’s 
staff and lobbyist to pursue this 
legislative position. The committee 
will continue to work on this item 
through the courts, the legislature, 
and the executive branch. 

The committee also sought and 
obtained permission to monitor and 
support legislation that furthered 
the commission’s recommendation 
for Florida to develop a compre- 
hensive system and structure for 
child representation, which includes 
guardian ad litem, legal counsel for 
children, and public defender repre- 
sentation to adequately promote and 
protect the legal rights and remedies 
of children. This was not adopted as 
a legislative position of the Bar, but 
the BOG’s Legislative Committee 
would be willing to reconsider its 
position as specific legislation under 
this umbrella position is proposed in 
the legislature. Since then, we have 
not approached the BOG’s Legisla- 
tive Committee because such a bill 
has not materialized in the 2008 
legislative session. For the next 
year, we plan to work with other 
affected Bar committees to develop 
additional legislative positions that 
implement the commission’s recom- 
mendations. 

Car.os J. MARTINEZ, Chair 
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LOMAS 

Throughout 2007-08, The Florida 
Bar’s Law Office Management Ad- 
visory Service (LOMAS), headed by 
J.R. Phelps, has remained focused 
on achieving its mission of provid- 
ing information to all members of 
The Florida Bar on subjects related 
to the efficient and effective de- 
livery of legal services, including, 
but not limited to administrative 
services; client relations; continu- 
ing legal education; financial man- 
agement, forms of organization, 
human resources, and marketing; 
office facilities; professionalism; risk 
management; strategic planning; 
substantive systems and technology; 
and trust accounting. To accomplish 
this mission, the committee estab- 
lished four goals for the program. 
Goal 1) Investigate, accumulate, and 
evaluate information, technology, 
and materials to assist attorneys in 
the effective management of their 
practice, while promoting profes- 
sionalism in all aspects of practice 
and awareness of risk reduction 
procedures. Goal 2) Present, publish, 
and disseminate, in a cost-effective 
manner, information, techniques, 
and materials to assist lawyers 
with the effective management of 
their practice. Goal 3) Assist, upon 
request, individual lawyers and 
small firms in the evaluation and 
solution of their management prob- 
lems. Goal 4) Anticipate and advise 
The Florida Bar about perceived 
trends, problems, and developments 
in the professionalism and practice 
management areas. 

The staff members of the Law Of- 
fice Management Advisory Service 
have between them more than 60 
years of law firm administration 
and corporate management experi- 
ence, including individual expertise 
in such diverse areas as fiduciary 
management and banking, firm 
governance, human resources man- 
agement, and technology imple- 
mentation and training. In 2007-08, 
LOMAS’ three practice management 
advisors (PMA) and administrative 
assistant handled close to 8,000 tel- 
ephonic questions from Florida Bar 
members, in addition to the untold 
number of e-mails seeking practice 


64 THE FLORIDA BAR JOURNAL/JUNE 2008 


management advice. PMAs also do 
a mix of voluntary, disciplinary, and 
diversionary on-site consultations 
across the state. In 2007-08, they 
conducted nearly 100 visits to pri- 
vate law firms, governmental law 
departments, and corporate legal 
departments. In 2007-08, LOMAS 
PMAs also participated in close to 50 
speaking engagements, presenting 
at numerous venues across the state, 
ranging from the YLD Practicing 
with Professionalism seminars to lo- 
cal bar associations, law schools, and 
other Bar practice section seminars. 
In addition to producing a new CD 
titled How to Maintain a Trustwor- 
thy Trust Account, PMAs also pub- 
lished several practice management 
articles in The Florida Bar News and 
several section newsletters. 

In 1980, LOMAS was the first 
program of its kind in the nation. 
Thanks in part to this committee’s 
guidance, but more importantly 
because of the efforts of LOMAS 
Director J.R. Phelps and his staff, 
The Florida Bar’s Law Office Man- 
agement Advisory Service was the 
role model that 20 other states have 
emulated as they developed similar 
programs. Twenty-eight years later, 
The Florida Bar LOMAS continues to 
be the national leader, as it provides 
all members of The Florida Bar with 
information, techniques, and materi- 
als that will assist lawyers with the 
effective management of their firm, 
including making materials readily 
available to the Bar membership. To 
highlight this commitment, just visit 
the LOMAS Web page at www.flor- 
idabar.org, under member services, 
where you will now find, in addition 
to information regarding the various 
services and programs LOMAS of- 
fers Florida Bar members, over 100 
sample administrative forms that 
can be downloaded in either Word 
or WordPerfect format. 

My personal thanks to every 
member of the committee for their 
service, Judge Walter J. Crumbley 
for his mentoring during his long- 
running tenure as chair of this 
committee, and to J.R. Phelps for 
his dedication to LOMAS and The 
Florida Bar. 

RAFAEL GONZALEZ, Chair 


Marital and Family Law 
Certification 

It has been both a privilege and a 
pleasure to serve as chair of the Mar- 
ital and Family Law Certification 
Committee. I have been a member 
of this committee for a total of nine 
years, having served three separate 
three-year terms. During this time, 
I have made numerous new friends 
and renewed old friendships with 
outstanding attorneys and Bar staff 
members throughout Florida. Serv- 
ing on the committee has expanded 
my knowledge of family law and 
procedure and has increased my 
awareness of the needs of our clien- 
tele. I highly encourage all marital 


_ and family law board certified law- 


yers to serve on this committee. The 
rewards are great, not only profes- 
sionally, but also personally. 

Our committee has accomplished 
a great deal during the 2007-2008 
term. We formulated significant 
changes to the committee’s stan- 
dards and procedures in order to 
make the examination, initial, and 
recertification application process 
more reasonable. We recommended 
that the initial trial requirement be 
reduced from 10 trials to seven over 
the course of five years. One of the 
trial requirements can be fulfilled 
by attendance at a Bar sanctioned 
advanced trial advocacy workshop. 
We continue to address the concerns 
of judges, general magistrates, 
hearing officers, and long time 
practitioners who are no longer in 
active practice, but continue to make 
valuable contributions to the Bar 
and their respective communities. 
We have recommended the creation 
of a board certified emeritus status 
so these individuals may retain their 
certifications. 

The committee continues to stress 
the value of peer review as a critical 
factor in determining the fitness of 
both initial and recertification ap- 
plicant to have the privilege of being 
board certified. We have started the 
process of revising the confidential 
peer review affidavit, which is sent 
not only to individuals selected by 
the applicant, but also to those sent 
“blindly” to judicial officers and prac- 
titioners. Although the committee 
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continues its inquiry into the profes- 
sional qualifications and expertise 
of the applicant, the committee also 
places emphasis on the ethical and 
professional responsibility of the 
applicant. Factors for consideration 
include the applicant’s concern for 
the best interest of the client’s fam- 
ily, especially those of the children, 
and whether there are any propensi- 
ties towards over litigious behavior 
and the charging of excessive fees. 
Our committee takes pride in our 
effective preparation and grading of 
the board certification examination. 
Thanks to the efforts of committee 
member Eddie Stephens, a private 
Web site was created where the 
proposed examination questions and 
answers are posted so all members 
can review and comment prior to 
committee meetings. At the commit- 
tee meetings, Eddie sets up a screen 
so we can all make computerized 
edits and revisions on the spot. This 
year, our examination was completed 
well in advance of deadline, and I 
am proud to report, we were the first 
committee to complete the process. 
In November, BLSE conducted a 
leadership conference in Orlando 
where emphasis was placed on the 
preparation of the examination. Dr. 
Sue Legg, a University of Florida 
professor and expert consultant 
on the preparation and grading of 
exams, highlighted one of our past 
examination questions as a prime 
example of the correct method of 
writing an essay question. A special 
thanks to all our committee mem- 
bers for their diligent efforts. 
Several years ago, our past chair, 
Terry Fogel, made it a priority to 
espouse the virtues of board certifi- 
cation to the general public and also 
to the Bar. She spoke at numerous 
events, Bar functions, and seminars 
as an ambassador on behalf of board 
certification. We continue to follow 
her lead, having booths at seminars, 
conventions, and meetings. In Au- 
gust, I participated in, along with 
numerous board certified attorneys, 
the Family Law Section Advanced 
Trial Advocacy Workshop. We had a 
great turnout and hopefully instilled 
a desire of many of the attendees 
to seek certification. In addition, I 


made a pitch to over 800 attendees 
at the 2008 Family Law Review 
Course, stressing the benefits of 
board certification. 

In closing, there are many people 
to thank. Former committee mem- 
bers Scott Rubin and Terry Fogel 
continue to assist us in our efforts. 
Scott is our exam grading guru and 
Terry is our liaison to the BLSE. 
My good friend, past-chair General 
Magistrate Diane Kirigin is end- 
ing her term on the committee. I 


wish her well as chair of the Family. 


Law Section’s excecutive council’s 
Legislative Committee. I also con- 
gratulate her as this past year’s 
recipient of the Jurist of the Year 
Award at the annual AAML seminar. 
Vice Chair Kathy Beamer continues 
to be a stalwart on the committee 
and I wish her well in her continued 
leadership role on this committee. 
Another thank you to Eddie Ste- 
phens, who has been anointed the 
exam maestro, not to be confused 
with Scott Rubin’s exam guru emeri- 
tus designation. Mark Rabinowitz, 
Alan Rubinstein, and Jeffrey Connor 
continue to serve diligently along 
with the newest members, Deborah 
Sutton and Maria Gonzalez. 

Our BLSE director Dawna Bick- 
nell, is invaluable in her assistance 
and support of our efforts through- 
out the year. I also want to recognize 
BLSE chair Michael Tanner for ac- 
commodating our requests to appear 
before the committee and to offer 
encouragement for our endeavors. 
And finally, a very special thank you 
to our new board certification spe- 
cialist, Stacey Piland. She is truly a 
wonderful addition to our commit- 
tee. She keeps us on schedule, orga- 
nized, and is usually accompanied 
with snacks galore. Thanks to all of 
you for a terrific year. 

Davip A. GARFINKEL, Chair 


Media and Communications 


Law 


The Media and Communications 
Law Committee provides Bar mem- 
bers a forum for sharing informa- 
tion about the law applicable to 
free speech and communications. 
The committee explores topical 
legal issues pertaining to the full 


spectrum of communications meth- 
ods, including print, broadcast, 
cable, and emerging technologies. 
A second and equally important 
purpose of the committee is to pro- 
mote better understanding between 
The Florida Bar and the news 
media, focusing attention on mu- 
tual problems and developing ami- 
cable solutions to those problems. 

Reporters’ Workshop, Oct. 22-23, 
2007. The 18th Annual Reporters’ 
Workshop introduced 24 Florida 
reporters to the state and federal 
court systems. The two-day program 
offered guidance on how to find and 
investigate stories and gain access 
to public records. Speakers included 
current and past members of the 
Florida Supreme Court, Florida Bar 
President Francisco Angones and 
veteran reporters. Topics included 
the Bar disciplinary process, judicial 
activism, public records laws, the 
role of appellate courts, libel and 
“false light,” and the Florida court 
system. An evening reception event 
afforded reporters’ workshop partici- 
pants an informal setting in which to 
meet Supreme Court justices, other 
members of the judiciary, Florida 
Bar leadership and experts in media 
law. 

Media Law Conference, April 4, 
2008. For the third consecutive year, 
The Florida Bar Media and Commu- 
nications Law Committee partnered 
with the Stetson University College 
of Law in hosting the Media Law 
Conference. Hot Topics in Media 
Law was held at Stetson’s Tampa 
Law Center. The day-long conference 
offered sessions on secret dockets 
and new rules, false light and inva- 
sion of privacy claims, electronic 
access and privacy, open government 
and open records, college and pro- 
fessional sports credentialing, and 
legal issues arising from the use of 
civilian journalists. 

The 53rd Annual Media Awards, 
April 4, 2008. The Florida Bar’s Me- 
dia Awards are presented annually 
in recognition of outstanding report- 
ing in electronic and print media. 
Qualified entries consist of a story 
or series of stories that highlight 
the system of law and justice as it 
affects the people of Florida and in- 
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The Military Law 
Committee has 
assisted in efforts 


to train Florida Bar 


members to aid 


system. 


veterans in the arcane veterans’ benefits 


form the public about the delivery or 
quality of justice. This year’s awards 
ceremony was held in conjunction 
with the Media Law Conference, 
at a luncheon, which included a 
presentation by the Chief Justice 
R. Fred Lewis, “Secret Dockets and 
New Rules.” 

First Amendment Seminar, June 
20, 2008. The Media and Commu- 
nications Law Committee presents 
its First Amendment seminar at The 
Florida Bar’s Annual Convention in 
Boca Raton. First Amendment and 
the U.S. Supreme Court provides a 
review of the U.S. Supreme Court’s 
new First Amendment decisions. 
Panelists include attorneys special- 
izing in media law, members of the 
judiciary, and professors. 

Other Committee Activities. 
Throughout the year, the commit- 
tee worked with the Florida First 
Amendment Foundation to lead 
Sunshine seminars on the reporter’s 
privilege and newsgathering. In ad- 
dition, the committee is updating 
its Reporter’s Handbook, an online 
resource that provides reporters, 
attorneys, and the general public 
with information on a variety of 
topics, including state and federal 
Sunshine laws, access to courts and 
court records, defamation and inva- 
sion of privacy. The committee con- 
tinues to follow the Supreme Court’s 
proposed changes to public access to 
court records. 

RACHEL Fucate, Chair 


Member Outreach 

The purpose of the Member Out- 
reach Committee is to promote the 
participation of all Florida Bar mem- 
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bers in sections, committees, volun- 
tary bars, and other bar activities, 
while enhancing ways to increase 
diverse and inclusive participation 
in these areas. The Member Out- 
reach Committee continues to focus 
on suggestions from the Diversity in 
the Legal Profession: Final Report 
and Recommendations, using this 
report as a blueprint to improve 
areas within the legal profession, 
diversity in legal education, legal 
employment, the Bar and the judi- 
ciary. 

Additionally, the Member Out- 
reach Committee continues to moni- 
tor the progress of recommendations 
established in the Diversity in the 
Legal Profession: Final Report and 
Recommendations and during the 
Annual Diversity Symposium. This 
year marks the fifth annual Diver- 
sity Symposium and the first time 
that the event will be highlighted 
at the Annual Convention on June 
20. The planning committee consists 
of past and present members of the 
Member Outreach Committee, Equal 
Opportunity Law Section, and Board 
of Governors, who have worked to 
create a program that will attract 
a broader, more inclusive audience. 
The program, Diversity: Creating 
the Winning Edge, will feature two 
interactive panels that will include 
a corporate law firm and members of 
the judiciary discussing the demand 
from corporate America that out- 
side law firms who represent their 
interests staff legal teams that are 
diverse in nature. 

In May 2006, the Disability Inde- 
pendence Group, with the assistance 
of The Florida Bar and The Florida 


Bar Foundation, administered the 
on-line survey of lawyers with dis- 
abilities. During the 2007-2008 
committee year, the Disability Inde- 
pendence Group completed its final 
report and analysis and presented 
it to The Florida Bar Board of Gov- 
ernors, and was thereafter referred 
to the Member Outreach Committee 
for its review and recommendations. 
After much review and discussion 
on the various recommendations 
— ranging from issues involving 
the courts, the Bar, law schools and 
the Board of Bar Examiners — the 
recommendation was made that the 
Member Outreach Committee ad- 
dress Florida Bar issues. As a result, 
a subcommittee has been formed to 


study the recommendations from 


this report that are specific to The 
Florida Bar. 

The Member Outreach Committee 
continues to support the annual mi- 
nority mentoring picnic, organized 
by attorney John Kozyak in South 
Florida and the inaugural Central 
Florida diversity mentoring picnic, 
chaired by Tony Cabassa. The events 
are organized to allow students from 
all diverse backgrounds to network 
and establish relationships with 
mentors at different stages of their 
legal careers. 

Finally, in an effort to identify 
duplication of efforts and to help 
each other in fulfilling goals and 
objectives, committees, sections, de- 
partments, and affiliates of the Bar 
were asked to issue regular status 
reports to the Member Outreach 
Committee that detail the work of 
each group as it relates to diver- 
sity and inclusion. It is the Member 
Outreach Committee’s intention to 
continue to promote joint initiatives 
with respect to the enhancement of 
diversity and inclusiveness in the 
legal profession. 

I would like to offer a special 
thanks to a!l committee members 
for their hard work and input this 
year. 

JOHN G. Wuite III, Chair 


Prepaid Legal Services 

The Prepaid Legal Services Com- 
mittee of The Florida Bar has had 
a very busy year. We have reviewed 
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several plans that are up for renewal 
and assigned committee members 
to follow up with those plans who 
have not updated their records. In 
addition, committee members have 
reviewed several new plans and ap- 
proved four new plans and overseen 
the merging of two existing plans 
into one unified plan. 

We have also participated each 
year in the continuing legal educa- 
tion program co-sponsored by the 
Prepaid Legal Services Committee 
and Florida Lawyers Legal Insur- 
ance Company. This has beeri very 
successful and assisted us in reach- 
ing out to many attorneys who are 
not familiar with Ch. 9 of the Rules 
Regulating The Florida Bar and the 
ways attorneys can assist employers, 
unions, credit unions, and other or- 
ganizations in providing well-priced 
legal services to the public. This year 
the committee chair and our staff 
person, Tracy Brim, have fielded an 
exceptional number of phone calls 
from attorneys wanting to know how 
they can assist a client in creating a 
legal services plan for their members 
or employees. Based on the number 
of inquiries, I would anticipate next 
year’s committee having a number 
of plans to review. 

We have done a good job of review- 
ing and approving plans promptly 
and anticipate leaving few carry 
forward items to next year’s commit- 
tee. I especially want to thank and 
compliment John Joseph, who has 
served this year in such an outstand- 
ing manner, as well as two former 
committee members John Schaeffer 
and Harley Herman for volunteering 
their time and expertise in guiding 
the committee and assisting groups 
seeking approval or renewal. 

The reduction of members was 
also a benefit as it allowed us to have 
quorums at meetings so decisions 
could be made in a timely manner. 
I have enjoyed serving the past two 
years as chair and wish to thank 
both Bar presidents under whom I’ve 
served for the opportunity to do so. 
Howarp M. RoseEnsiatt, Chair 


Member Benefits 
The Member Benefits Committee 
has reviewed 13 proposals so far 


during the 2007-2008 fiscal year 
and has approved one new member 
benefit provider. There are currently 
more than 24 member benefits com- 
panies providing approved member 
benefits to members of The Florida 
Bar. The committee will review an 
additional 12 proposals during the 
June meeting that will take place 
in conjunction with The Florida Bar 
Annual Convention. The committee 
also has undertaken examining 
methods to increase the awareness 


and use of member benefits pro- . 


grams by members of The Florida 
Bar. The free legal research program 
of Fastcase and the multiple insur- 
ance programs, including profes- 
sional liability insurance offered by 
Florida Lawyers Mutual Insurance 
Company, automobjle insurance of- 
fered by GEICO, and the insurance 
and retirement programs offered 
by BPC Financial, are examples of 
programs under constant review by 
the committee and providing great 
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benefits to lawyers in Florida. The 
committee encourages all mem- 
bers of The Florida Bar to visit the 
committee’s Web site, only one click 
from The Florida Bar’s Web site. 
WILLIAM THOMPSON, JR., Chair 


Military Affairs 

The Military Affairs Committee 
enjoyed an active year in support 
of active duty, reserve, National 
Guard, veterans, and their family 
members. 

The highlight of the committee’s 
public year was the annual Military 
Law and Legal Assistance Sympo- 
sium, held last year at the Bar’s 
Annual Convention in Orlando. 
The committee had moved the sym- 
posium to the Annual meeting in 
the expectation that the program 
would reach and attract more par- 
ticipants. That expectation was 
realized as over 100 Bar members 
and military attorneys (non-Florida 
Bar members) attended. The partici- 
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pants heard presentations on estate 
planning, veterans’ assistance, fam- 
ily law, military justice, and other 
topics. The keynote speaker was 
MG Daniel Wright, assistant judge 
advocate general of the U.S. Army. 
MG Wright’s lunchtime presenta- 
tion brought all attendees up to 
date on the activities of active duty 
judge advocates around the world. 
The attendees also heard inspir- 
ing remarks from President Frank 
Angones who — it turns out — had 
attended High School with MG 
Wright! The committee awarded its 
annual Clayton Burton award for 
outstanding service to Judge Mar- 
garet Steinbeck of the 20th Judicial 
Circuit (also a lieutenant colonel in 
the U.S. Army Reserve) for her life- 
time of service to the military both in 
Florida and around the world, both 
in her military capacity and from the 
bench. 

The committee’s substantive 
efforts this year focused on reen- 
ergizing the committee’s efforts 
in support of its core mission. The 
committee members formed sev- 
eral subcommittees to study various 
outreach efforts. While those efforts 
are ongoing, the committee has 
embarked on a direct effort to at- 
tempt to measure how well the Bar 
statewide is responding to the needs 
of service members, veterans, and 
their families. To that end, a brief 
survey instrument has been sent 
to local bar leadership, as well as 
local and regional legal aid organiza- 
tions in an attempt to gather data 
on local efforts. Since most legal 
aid is focused on the local area, the 
committee believes that it is those 
local organizations that are best 
positioned to facilitate a statewide 
sustained effort to meet the needs 
of the military, veterans, and their 
families. In addition, the commit- 
tee hopes to gather “best practices” 
information to share with the Bar 
as we move this effort forward. The 
committee will report on the results 
of the survey and spread the news of 
best practices as this effort contin- 
ues. 

Finally, the committee has as- 
sisted in efforts both in local bar as- 
sociations and from national organi- 
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zations to assist in training Florida 
Bar members to aid veterans in the 
arcane veterans’ benefits system. 
Recent statutory and regulatory 
changes, as well as publicity of the 
plight of veterans have increased the 
Bar’s awareness of this issue. Many 
members are standing up to assist. 
The committee is attempting to pro- 
vide the tools and training necessary 
to meet that need. 

The committee is planning an- 
other Military Law and Legal As- 
sistance Symposium for this year’s 
Annual Convention. We would 
encourage Bar members to add a 
very worthwhile day of CLE to their 
annual meeting plans and joins us 
as we move forward in providing 
assistance to America’s heroes and 
their families. 

Howarp O. Jr., Chair 


Pro Bono Legal Services 

The Standing Committee on Pro 
Bono Legal Services has had a very 
productive year. Several new sub- 
committees were created to more 
closely assess the recent decline 
in pro bono legal assistance to the 
poor. 

Under the leadership of Charles 
Stepter, a subcommittee has been 
examining the circuit pro bono 
committees around the state. The 
committees were originally designed 
to be convened by the chief judge in 
each circuit, meet regularly, develop 
and implement plans to promote and 
expand pro bono legal assistance, 
and submit reports to the standing 
committee. Over the years, the level 
of committee activity has generally 
decreased. The subcommittee mem- 
bers took responsibility for contact- 
ing and surveying all 20 circuits to 
determine their level of activity. A 
few circuit committees remain very 
active, but the majority of commit- 
tees are not. Some chief judges are 
very active and encourage pro bono 
even when their circuit committee 
is not active. The subcommittee is 
continuing to look at ways to rein- 
vigorate the circuits and has plans 
to continue more work on this issue 
in the up-coming year. 

Natasha Permaul has been lead- 
ing a subcommittee that has been 


examining the “buyout provision” of 
the pro bono rule wherein a Florida 
Bar member can choose to contribute 
$350 to a legal aid organization in 
lieu of performing pro bono work. 
The subcommittee was asked to 
review four items: 1) possible slid- 
ing scale buyout based on the size 
of the law firm; 2) consider the cost 
for a legal aid program to deliver 
20 hours of service; 3) remember 
the needs of solo practitioners, par- 
ticularly in rural counties; and 4) 
consider inflation since the current 
amount of $350 was adopted. Among 
the suggestions was one which 
would tie the buyout amount to the 
amount it would cost to have a legal 
services attorney provide 20 hours 


- of legal assistance. The subcom- 


mittee ultimately decided against 
recommending a sliding scale buy- 
out amount and concluded that 
marketing and education should be 
major components of any effort to 
increase pro bono participation and 
contributions. Committee members 
met with staff of The Florida Bar 
News to discuss future stories on the 
need for increased participation and 
contributions, and the consequences 
for those unable to get legal assis- 
tance. 

Robin Rosenberg chairs a sub- 
committee examining the pro bono 
reporting section of The Florida 
Bar dues form to determine if cer- 
tain changes would improve the 
rate of reporting. The subcommit- 
tee is also reviewing the option of 
on-line, electronic reporting. Being 
considered is a system similar to 
the CLE reporting, which is now 
mostly on-line and where lawyers 
can readily review where they stand 
on completing their CLE obliga- 
tion. The subcommittee hopes that 
on-line pro bono reporting would 
be more of a constant reminder to 
lawyers about providing pro bono 
service and would overcome much 
of the failure to report problem. The 
subcommittee is recommending that 
the individual on-line reporting not 
be made available to the public on- 
line. In part, as a result of a request 
from the subcommittee, a letter was 
sent by The Florida Bar in 2007 to 
all members who did not report their 
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pro bono hours, which encouraged 
them to report the following year. 
Judge William Van Nortwick is 
chairing a subcommittee which has 
been working with The Florida Bar 
Foundation to conduct an exten- 
sive pro bono participation survey. 
This action was taken because of 
the recent stagnation in pro bono 
participation and the decline in pro 
bono participation through orga- 
nized programs. The Florida Bar 
Foundation funded consultant, Kelly 
Carmody, who has worked with the 
subcommittee to develop the survey 
tool. Ms. Carmody conducted a study 
of pro bono services and activities 
in Florida, looking specifically at 
why pro bono participation has been 
decreasing. Approximately 30,000 to 
40,000 lawyers received the survey 
in the following counties: Brevard, 
Broward, Dade, Duval, Hillsbor- 
ough, Lee, Leon, and Orange. The 
membership in the selected eight 
counties represents 53 percent of 
the members of The Florida Bar. 
Once the results of the survey are 
provided to Judge Van Nortwick’s 
subcommittee, they will analyze 
the results and make proposals to 
the full committee and the Florida 
Supreme Court, if necessary. 
JAMES A. Baxter, Chair 


Professional Ethics 

The Professional Ethics Commit- 
tee is responsible for providing guid- 
ance to Bar members on the Rules 
of Professional Conduct. The formal 
opinions may be accessed through 
the Bar’s Web site at www-.floridabar. 
org. A link to Ethics Opinions is in- 
cluded in a blue bar near the top of 
every page of the Web site. The com- 
mittee also provides informational 
packets and periodic ethics updates 
on-line. The committee is staffed by 
the Bar’s Ethics Department. The 
ethics attorneys research and draft 
informal staff opinions. They also 
maintain the toll-free ethics hotline 
for Bar members. The committee 
reviews informal written opinions 
issued by staff counsel and reconsid- 
ers them sua sponte as deemed ap- 
propriate or if the inquiring attorney 
seeks review of the informal staff 
opinion. In addition, the committee 


sponsors an annual professional 
ethics seminar. The committee was 
busy during the past year, meeting 
several times and considering many 
ethical concerns. 

Formal Advisory Opinion Proce- 
dures. The Florida Bar Procedures 
for Ruling on Questions of Ethics 
govern the process by which staff 
issue informal oral and written 
opinions and by which the commit- 
tee issues formal opinions. The com- 
mittee may issue formal opinions 


upon review of staff opinions and - 


existing formal opinions. Addition- 
ally, the Board of Governors may 
request that the committee issue 
a formal opinion concerning the 
application of the ethics rules to a 
particular set of facts. When issu- 
ing proposed formal opinions, the 
committee publishes official notice 
in The Florida Bar News, allowing 
Bar members to comment. The com- 
mittee values the input provided by 
such comments and encourages Bar 
members to comment on proposed 
ethics opinions. The procedures are 
available on The Florida Bar’s Web 
site by choosing the link for Ethics 
Opinions. 

Final Advisory Opinion — At- 
torney’s obligations when client 
improperly obtains opponent’s docu- 
ments. In Advisory Opinion 07-1 the 
committee addressed an attorney’s 
obligations when a client wrong- 
fully obtains documents from an 
opponent. The committee noted that 
the attorney may need to consider 
consulting with a criminal defense 
attorney to determine whether the 
client committed a crime in obtain- 
ing the materials. The committee 
further opined that the attorney 
must advise the client that the mate- 
rials cannot be retained, reviewed, or 
used without informing the opposing 
counsel that the attorney and client 
have the documents at issue. The 
committee concluded that if the cli- 
ent refuses to consent to disclosure, 
the attorney must withdraw from 
the representation. 

Opinion Withdrawn. Throughout 
the year, the committee considers 
existing advisory opinions to deter- 
mine their continued viability under 
the current rules. At its September 


2007 meeting, the committee with- 
drew Advisory Opinion 86-8. This 
opinion interpreted former Rule 
4-2.2, which concerned an attorney 
acting as an intermediary. Rule 4-2.2 
was deleted in its entirety by the 
Florida Supreme Court when the 
court revised the Florida Rules of 
Professional Conduct. In re Amend- 
ments to the Rules Regulating The 
Florida Bar, 933 So. 2d 417 (Fla. 
2006). Accordingly, Advisory Opinion 
86-8 was withdrawn by the commit- 
tee. 

Proposed Rule 4-3.3 Amendment. 
The committee has been instrumen- 
tal in reviewing and recommending 
changes to the comment to Rule 
4-3.3, Candor Toward the Tribu- 
nal. The committee recommended 
changes to the commentary regard- 
ing criminal defense lawyers’ obliga- 
tions that appear to be contrary to 
the provisions of the rule. 

Appeals of Written Staff Opinions. 
At each of its meetings the commit- 
tee considers appeals by attorneys 
of written staff opinions issued by 
staff in response to inquires sub- 
mitted by the attorneys. Among the 
issues considered by the commit- 
tee in such appeals this year were 
conflicts of interest, the payment of 
contingent fees to nonlawyers, and 
a noncompete clause in an employ- 
ment agreement. 

Issues Currently Under Consider- 
ation — Outsourcing. In Proposed 
Advisory Opinion 07-2 the commit- 
tee addressed the timely topic of out- 
sourcing. A member of The Florida 
Bar inquired whether a law firm 
may ethically outsource legal work 
to overseas attorneys or paralegals. 
In the proposed advisory opinion, the 
committee concluded that attorneys 
are not prohibited from using the 
services of an overseas provider as 
long as the attorneys adequately 
address ethical concerns regard- 
ing confidentiality, the unlicensed 
practice of law, proper supervision 
of nonlawyers, conflicts of interest, 
and billings. 

The committee affirmed Proposed 
Advisory Opinion 07-2 at its January. 
2008 meeting. The proposed advisory 
opinion is currently under review by 
the Board of Governors. Until the 
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proposed advisory opinion is final, 
it is subject to change. 

Unilateral Communications to 
Lawyers. At its June 2008 meeting, 
the committee will consider whether 
to adopt draft Proposed Advisory 
Opinion 07-3. The draft proposed 
advisory opinion discusses the issue 
of what duties, if any, a lawyer owes 
a person who unilaterally contacts 
a lawyer or law firm seeking legal 
advice, including whether the law- 
yer owes a duty of confidentiality 
to the person regardless of whether 
the lawyer accepts the representa- 
tion and whether the attorney has 
a conflict of interest if the attorney 
has already been hired by another 
party in the matter. As technology 
becomes more prevalent in the day 
to day practice of law, this issue is 
of interest because a person seeking 
legal advice is easily able to e-mail a 
lawyer or leave telephonic messages 
providing large amounts of infor- 
mation, regardless of whether the 
lawyer requested the information or 
even agreed to consider representing 
the person. 

The committee’s consideration of 
draft Proposed Advisory Opinion 
07-3 was noticed according to The 
Florida Bar Procedures for Ruling 
on Questions of Ethics and the com- 
mittee will consider any comments 
timely received in determining 
whether to adopt the proposed ad- 
visory opinion. 

Client Using False Name. At its 
June 2008 meeting, the committee 
will also consider Proposed Advisory 
Opinion 90-6 (Reconsideration). The 
proposed advisory opinion discusses 
an attorney's obligations when the 
attorney learns that the client is 
using a false name in court. The 
proposed advisory opinion addresses 
three situations where an attorney 
learns the client is using a false 
name in court: 1) an attorney who 
learns about the false name during 
the initial consultation; 2) an at- 
torney who learns about the false 
name after accepting representation 
but before making a court appear- 
ance; and 3) an attorney who learns 
about the false name after making 
a formal appearance in the matter. 
The proposed opinion discussed the 
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attorney’s obligations under the 
Rules of Professional Conduct, in- 
cluding the duty of confidentiality 
to the client and the attorney’s duty 
of candor towards the tribunal. 

The committee will consider 
Proposed Advisory Opinion 90-6 
(Reconsideration) at is meeting in 
June 2008 in light of any comments 
timely received. Until the proposed 
advisory opinion is final, it is subject 
to change. 

Masters Seminar on Ethics. The 
Professional Ethics Committee’s pop- 
ular yearly CLE program addresses 
areas of ethics of great significance to 
Bar members. The committee again 
will sponsor a master’s seminar on 
ethics at the 2008 Annual Conven- 
tion. The speakers will discuss eth- 
ics issues that Florida lawyers face 
daily in their practice. The seminar 
is scheduled to include the following 
topics: 1) attorney-client and work 
product privileges when represent- 
ing governments; 2) ethical issues 
arising from outsourcing; and 3) 
ethical issues surrounding electronic 
discovery. The speakers are expected 
to include Marion Radson, Pamella 
Seay, David Heffernan, Steven W. 
Teppler, Roberta Flowers, and Frank- 
lin Zemel. It is anticipated that the 
seminar will provide three and one- 
half hours of ethics CLE credit. 

Informal Ethics Opinions Service. 
The ethics opinion process continues 
to rate as the most desirable service 
on membership surveys. The commit- 
tee is committed to providing ethics 
guidance to Bar members. The com- 
mittee would like to thank the staff 
of the Ethics Department for their 
dedication, assistance, and support in 
providing such guidance throughout 
the year. Staff had another busy year 
on the Ethics Hotline as staff handled 
22,760 hotline calls during the fiscal 
year 2007 in addition to providing 
hundreds of written staff opinions. 

Finally, the chair would also like 
to thank the committee members for 
their hard work over the last year. 
Timotny N. Tuomes, Chair 


Professionalism 

Greetings! This year the Stand- 
ing Committee on Professionalism 
has strived to recognize, promote, 


and enhance the practice of lawyers 
doing “honor to our profession” (to 
paraphrase a definition of profes- 
sionalism provided by former com- 
mittee chair Kat Silvergate). The 
standing committee works with 
the Supreme Court’s Commission 
on Professionalism and the Henry 
Latimer Center for Professionalism 
to implement programs, education, 
and awards that promote profes- 
sionalism by the law schools, the 
judiciary, and Bar members. By vir- 
tue of their geographic diversity, the 
standing committee members also 
often serve as the principal source 
of volunteers to implement action at 
the local level. 

The eMentoring Project. Maria 


Santoro has chaired the eMentor- 


ing project group, and under her 
leadership, the group has continued 
the program of having experienced 
professional attorneys mentor new 
“lawyers-to-be” by e-mail, and is 
working on new methods of accom- 
plishing the goal of mentoring young 
lawyers into our profession. The 
Bar has renewed its commitment 
to mentoring by appointing a joint 
committee on mentoring established 
by the Supreme Court and the Board 
of Governors. 

“Professionalism Works!” The 
“Professionalism Works!” project 
is designed to shine a spotlight on 
lawyers and judges deserving special 
recognition for exemplary service 
to our profession and community. 
Under the leadership of co-chairs 
Broward County Circuit Judge 
Charles Greene and Stephanie Wil- 
liams, “Professionalism Works!” is 
generating buzz across the state. 
Lawyers and judges from across 
the state have nominated over 20 
lawyers to be recognized for bringing 
honor to our profession this year, and 
the project group selected five widely 
respected and admired professional 
attorneys for recognition. 

The Masters Seminar. The stand- 
ing committee’s masters seminar 
has long been a “high profile” project, 
which many attorneys and judges 
look forward to each year. Under the 
leadership of project chair Michael 
Napoleone, this year’s seminar is no 
exception. It will be held June 19 
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during the Bar’s Annual Conven- 
tion in Boca Raton, and will focus 
on Defending Your Professionalism 
in the Face of Increasing Unprofes- 
sionalism. 

Hoeveler Judicial Award. George 
Knox serves as the chair of this 
project, which annually presents the 
Hoeveler Judicial Award to a judge 
who best exemplifies strength of 
character, service, and competence 
as a jurist, lawyer, and public ser- 
vant. Nominees should be judges 
who have communicated their 
dedication to the ideals of justice and 
demonstrated diligence in inspiring 
others to the mission of professional- 
ism. 

Law Faculty Award. The award is 
presented to a single faculty mem- 
ber of one of Florida’s accredited 
law schools who, through teaching 
scholarship and service to the pro- 
fession, best exemplifies the mission 
statement of the commission on pro- 
fessionalism. The law faculty award 
is chaired by George W. Bush, Jr. 

Professionalism Award. The Pro- 
fessionalism Award is designed to 
honor one or more bar associations, 
judicial organizations, or law school 
projects for enhancing professional- 
ism among lawyers. Theresa J. Pul- 
ley Radwan serves as the chair of 
the professionalism award project. 

Student Service Professionalism 
Award (formerly the Student Essay 
Contest). Under the guidance of Tim 
Harrington as the project chair, the 
former student essay contest, which 
previously awarded a law student 
for the best essay on professional- 
ism, has evolved into the Student 
Service Professionalism Award. 
This award is presented to a law 
student in Florida who exemplifies 
and furthers the ideals of profes- 
sionalism through pro bono service, 
clinical and internship activities, 
mentoring of law students and oth- 
ers, community service, and personal 
character. 

Networking: Circuit Outreach. Re- 
flecting the importance of profession- 
alism in today’s legal climate, each 
of Florida’s 20 judicial circuits has 
a professionalism committee. The 
goal of the networking project is to 
ensure that all circuit professional- 


ism committees are fully functioning 
and serve as a catalyst in promoting 
the professionalism movement at 
the grassroots level. Each circuit has 
a circuit liaison, who is a member 
of the standing committee. These 
liaisons assess the current status 
of their assigned circuit committee 
and report their findings back to 
the standing committee for further 
action. As networking project chair, 
Dan Gerber has been instrumental 
in coordinating this effort to further 
professionalism. 

Historical Video Series Project. 
This year, the standing committee 
also has continued the Historical 
Video Series Project. Leading the 
effort, Ted Leopold has conducted an 
interview of highly regarded crimi- 
nal defense attorney Albert Krieger 
regarding his wisdom on profession- 
alism and what it takes to practice 
and succeed as a professional at- 
torney today. The Historical Video 
Series tapes are available through 
the Center for Professionalism. 

Practicing With Professionalism 
Project. This year, the committee 
added a project designing a new por- 
tion of the Practicing With Profes- 
sionalism seminar presented by the 
commission. Brian Spector worked 
tirelessly with the Young Lawyers 
Division on this endeavor. 

As I conclude my year as chair, I 
am humbled by the efforts and devo- 
tion of all the standing committee 
members who have worked with me 
this past year. Their strong invest- 
ment in their profession has enabled 
the committee to continue to enjoy 
success. In particular, I would like 
to thank the vice chairs, Judge La- 
mar Battles, Rob Vargas, and Mary 
Hoelle, for their dedicated and hard 
work in organizing and monitoring 
the project groups and their mem- 
bers. All of the projects taken to- 
gether show a strong commitment to 


_the strengthening of our profession. 


The standing committee especially 
thanks director Carl Zahner and the 
staff of the Henry Latimer Center 
for Professionalism for the support 
they provide to our efforts, and for 
their leadership and commitment to 
the professionalism movement. As I 
depart my position as a member of 
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the Standing Committee on Profes- 
sionalism, I wish to also recognize 
the great leadership that Justice 
Raul J. Cantero III has exhibited to 
the professionalism movement in 
this state. The overall progress this 
year reflects his vision, energy, and 
guidance. Finally, I believe that, at 
its core, professionalism is practicing 
with civility, integrity, and respect, 
and I thank all those in the Bar who 
continue to live by these ideals and 
bring honor to our profession. 
BENJAMIN L. Reiss, Chair 


Real Estate Certification 

The Real Estate Certification 
Committee has the responsibility 
to evaluate and approve applicants 
who desire to become certified in 
real estate law, and to prepare and 
administer the annual certifica- 
tion examination as part of that 
process. As dictated by the Florida 
Supreme Court, the evaluation of 
the applicant necessarily involves 
the determination of whether the ap- 
plicant meets the highest standards 
of professionalism and ethics. The 
committee appreciates and thanks 
all of the attorneys who responded 
to the committee’s requests for the 
submission of the peer review form, 
and those who submitted the form 
can be assured that the information 
provided is always utilized by the 
committee in the evaluation of the 
applicant. The committee has seen 
a slight increase in the number of 
applicants over the past few years 
and it has observed that a larger 
percentage of applicants have been 
practicing law for only the minimum 
five year period. This might explain 
why the percentage of applicants 
passing the examination has ranged 
from 38 percent to 63 percent over 
the last three years. There are now 
417 lawyers who are certified in real 
estate law and 34 more have applied 
for initial certification this year. 

In the continuing effort to make 
the certification process fairer 
and more objective, the committee 
implemented several recommenda- 
tions made by the Bar’s examina- 
tion consultant, Dr. Sue Legg. The 
examination will now contain a 


group of core questions. The inclu- _ 
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sion of these questions will allow the 
committee to determine whether a 
particular examination is relatively 
harder or easier than a previous 
exam and whether the particular 
applicant pool is relatively more or 
less knowledgeable about the law 
than a previous applicant pool. The 
committee has now set the passing 
score on the examination at 67 per- 
cent, which will further the goal of 
objectively grading the examination. 
In light of Dr. Legg’s recommended 
changes, the examination now has 
a maximum number of points of 
360 instead of 100, and the contract 
analysis and settlement statement 
question no longer requires an 
applicant to prepare a settlement 
statement. Rather than having to 
prepare a settlement statement, 
the examinee must now review a 
prepared settlement statement that 
contains 10 errors and omissions. 
The change in format was adopted 
by the committee to reflect that the 
real estate specialist is more often 
than not called upon to review and 
approve a settlement statement that 
has been prepared by a less experi- 
enced attorney or by a paralegal. 
Over the past year, the committee 
spent countless hours reviewing 
applications, preparing the exami- 
nation, and otherwise conducting 
the business of the committee. I am 
sure I speak for all of the committee 
members when I state there is no 
better educational and professional 
experience offered by the Bar than 
to serve on a certification commit- 
tee. I would like to thank each com- 
mittee member, Martin Awerbach, 
Lisa Barnett, Jamie Campbell, 
Lynn Lovejoy, Robert Moore, Mary 
Robison, John Soileau, and David 
Weisman, for their diligence and 
hard work without which the seri- 
ous responsibilities of the committee 
could not have been effectively car- 
ried out. I would especially like to 
thank Martin Awerbach, vice chair, 
for his extraordinary efforts. Finally, 
but certainly not least, the commit- 
tee could not function without the 
invaluable assistance, knowledge, 
and experience of Carol Vaught, the 
Bar’s staff liaison for the committee. 
Ms. Vaught was and always has been 


instrumental and indispensable in 
keeping the committee on track and 
advising it of the policies and proce- 
dures of the Bar with respect to the 
committee’s designated duties. 

I encourage all eligible real estate 
attorneys to apply for certification. 
There is no better opportunity for 
the attorney to hone his or her 
skills or to identify the attorney as 
a specialist in real estate law. I also 
encourage certified attorneys to 
volunteer to serve on the committee 
because you will not find a more con- 
genial, knowledgeable, and profes- 
sional group of attorneys with whom 
to associate in the advancement of 
the ideals of the profession. 

STEVEN D. Rusin, Chair 


Small Claims Rules 

The Small Claims Rules Commit- 
tee had an active year with several 
initiatives. Amendments to Rule 
7.090 were submitted to the Florida 
Supreme Court and are awaiting re- 
view. The changes to Rule 7.090 were 
in connection with attendance at me- 
diation at the pretrial conference the 
substance of which stated: “Media- 
tion may take place at the [p]retrial 
[clonference. Whoever appears for 
a party must have full authority to 
settle. Failure to comply with this 
subdivision may result in the impo- 
sition of sanctions, including costs, 
attorney’s fees, entry of judgment 
or dismissal.” The accompanying 
form, Form 7.322, added language 
that “mediation may take place at 
the pretrial conference. Whoever 
appears for a party must have full 
authority to settle.” The committee’s 
report regarding amendments to 
Rule 7.090 may be found at Case No. 
SC07-1724. 

On July 5, 2007, the Florida Su- 
preme Court approved new Form 
7.347, Satisfaction of Judgment, to 
be used by litigants in small claims 
cases. This item was brought up to 
address the problem that, in some 
small claims cases, once a judgment 
was satisfied, there was no record 
of the judgment being satisfied. Be- 
cause the text of the new statutory 
form differed from the rule form, 
in response to a Supreme Court 
request, the committee submitted a 
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new note to Form 7.347 to avoid the 
possible confusion when disbursing 
funds from the court registry in 
satisfaction of a judgment. 

Some issues the Small Claims 
Rules Committee is currently work- 
ing on relate to service of the state- 
ment of claim along with other 
documents and the requirement that 
motions for transfer of venue be put 
in writing. 

One issue the Small Claims Rules 
Committee may review in the future 
includes a look at Rule 7.080(a). One 
committee member noted that due 
to the placement of the word “only,” 
the sentence leaves one with the 
impression that a defaulted party, 
subsequent to the notice to appear, 
is only entitled to be served with 
papers or pleadings asserting new or 
additional claims. This provision may 
be contrary to law in connection with 
a claim for unliquidated damages. 

Another issue the Small Claims 
Rules Committee may explore in the 
future is whether the small claims 
process for pro se plaintiffs can be 
improved by amending Rule 7.221(a) 
to require the optional enforcement 
paragraph of Form 7.340 be included 
in a final judgment. 

The chair of the Small Claims 
Rules Committee served as the 
representative member of the Small 
Claims Rules Committee on the 
Rules of Judicial Administration 
Committee. The chair was active 
in the subcommittees relating to 
the District Court Performance and 
Accountability Commission regard- 
ing priority being accorded juvenile 
dependency and termination of 
parental rights cases as well as a 
review of the definition of “page limi- 
tation” within the Rules of Judicial 
Administration. 

In closing, I would like to thank all 
the committee members who have 
guided me this past year as well as 
The Florida Bar’s liaison, Madelon 
Horwich, whose help to me was 
invaluable. Due to term limits, my 
service on the Small Claims Rules 
Committee comes to a close after 
six years. I look forward to rejoining 
the committee at the first opportune 
time. 

Lioyp ALAN ComiTER, Chair 


State and Federal Government 
and Administrative Practice 
Certification 

Following the inaugural cycle of 
certification applications in 2007, 
there are now 56 certified practitio- 
ners in state and federal government 
administrative practice. Florida is 
the first state in the nation to estab- 
lish a certification program in this 
practice area. 

In our second cycle, our committee 
reviewed and evaluated 39 applica- 


tions. Of these, five applicants have © 


applied to sit for the certification 
examination. Thirty-four sought cer- 
tification through the final offering 
of the 20-year practice exemption. 
All applicants in following cycles will 
be required to sit for the certification 
examination. Certification for all ap- 
plicants is effective August 1, 2008. 

The committee has completed 
fine-tuning the examination for sec- 
ond-cycle applications. In addition, 
we have revised the examination 
specification and content allocation 
plan to reflect lessons learned from 
the first-cycle examination. 


Committee members for 2007- 
2008 are Scott Boyd, Allen Gross- 
man, Judge Eleanor Hunter, Keith 
Rizzardi, Cathy Sellers, Mary Small- 
wood (vice chair), Judge Charles 
Stampelos, George Waas, and Wil- 
liam E. Williams (chair). 

If you have any questions about 
certification in state and federal 
government and administrative 
practice, please visit The Florida 
Bar’s Web site or contact our staff 
liaison, Zina Jackson at (850) 561- 
5768. 

WILuiaM E. Chair 


Student Education and 
Admission to the Bar 

For the 2007-08 year, the Student 
Education and Admissions to the 
Bar Committee (SEABC) undertook 
several initiatives. SEABC decided 
to use this year to refocus its efforts 
on projects which would further its 
stated mission. First, the SEABC 
endeavored to “establish a means to 
track the success of minority schol- 
arship programs in an effort to help 
institutions in the disbursement of 
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The Florida Registered Paralegal 
Program provides for voluntary 
registration of paralegals who meet 
minimum educational, certification, or 
work experience criteria, and who agree 
to abide by an established code of ethics. 


minority scholarships, thus allow- 
ing these institutions to maximize 
the benefits of these minority pro- 
grams.” To accomplish this, SEABC 
decided to use this year to study the 
availability and utilization of minor- 
ity scholarships at the 10 Florida 
law schools. Committee members 
Danialle Riggins and Tracy Webster 
took the lead on this project and 
created the minority scholarship 
survey letter, which was sent to all 
of the Florida law schools. SEABC 
will review the schools’ responses 
at the Annual Convention in June. 
Once the data has been reviewed, 
SEABC members will be able to 
identify where, when, and why mi- 
nority scholarships are unavailable 
or underutilized. SEABC hopes to 
work with the law schools to ensure 
that minority students are making 
the most of what the schools, private, 
and public groups have to offer. Fi- 
nally, if there is an identifiable need, 
SEABC may propose the creation 
of additional minority scholarships - 
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through the legislature, The Florida 
Bar, or other organizations. SEABC 
members believe a student’s legal 
aspirations should not be stifled by 
financial concerns. 

SEABC’s second project directly 
addressed the concerns of students 
attempting to finance their legal 
education. SEABC created a semi- 
nar, Leveraging Yourself — Navigat- 
ing and Repaying Your Law School 
Loans. The presentation targets stu- 
dents attending or just entering law 
school. The goal is to supplement, 
and at times reinforce, information 
students may receive from their fi- 
nancial aid office. “Leveraging Your- 
self” is designed as a one-hour slide 
program presented by local lawyers 
who have already faced the struggles 
of paying for their legal education. 
It balances hope and reality by dis- 
cussing the average loan balance of 
a law student and practical methods 
for cutting the amount borrowed and 
loan expenses. The program provides 
information about who to contact 


and when to understand repay- 
ment and consolidation options. We 
also spend a considerable amount 
of time discussing loan forgiveness 
programs such as the new College 
Cost Reduction Act of 2007. By creat- 
ing a presentation template, SEABC 
hopes to gain the assistance of local 
lawyers to present the slide show at 
each of the law schools and to share 
their personal experiences with the 
law students. This project is ongoing. 
SEABC hopes in the next year it will 
be able to share this information 
with students at every law school in 
Florida. 

Third, SEABC continues its tradi- 
tion of offering a free CLE program 


_ at the Annual Convention in June. 


This year, SEABC carried on its 
theme of financing legal education. 
The program is titled You Could 
Qualify for Tens-of-Thousands of 
Dollars in Student Loan Forgive- 
ness. The seminar is targeted at 
lawyers with student loans, which 
will require more than 10 years to 
payoff. Managers and recruiters for 
government jobs (i.e., public defend- 
ers, prosecutors, county attorneys, 
etc.) and who work for non-profit or- 
ganizations may also be interested 
in attending. The presentation will 
focus on the minutia of the College 
Cost Reduction Act of 2007, which 
offers forgiveness of federal student 
loans for individuals who work for 
a government or non-profit agency 
after a given period. Of course, 
there is a catch. Truthfully, there 
are quite a few catches. To make 
matters worse, the law is in flux. 
Several organizations have already 
identified sections of the law that 
need to be amended, clarified, or 
corrected. SEABC will discuss the 
rules lawyers need to follow to 
qualify for this program. SEABC 
will also provide an informational 
handout for attendees detailing how 
to obtain information in the future 
and keep up with any changes in 
the law. Because this law requires 
years of public service in conjunc- 
tion with loan payments to qualify 
for forgiveness, it is imperative that 
lawyers interested in this program 
learn the rules as soon as possible. 
The seminar is scheduled to last 
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1.5 hours, including a question and 
answer session at the end. 

This committee cannot function 
without the dedication of its mem- 
bers, and I wish to thank them all 
for their hard work and input. 
JENNIFER Hope Strour, Chair 


Tax Law Certification 

Tax law certification began in 1983 
as one of the two original certifica- 
tion areas approved by the Florida 
Supreme Court. There are currently 
259 Florida Bar board certified tax 
lawyers, ranking this area as the 
fifth largest. 

The committee is charged with 
administering the tax certification 
program to ensure that attorneys 
who are board certified in tax law 
have the special knowledge, skills, 
and proficiency to be identified as 
specialists in tax law. The committee 
both certifies and recertifies tax law- 
yers. Recertification requires sub- 
stantial involvement in the practice 
of tax law, satisfactory peer review, 
and completion of required continu- 
ing education. Initial certification 
also requires applicants to pass the 
written certification exam. 

An attorney who has been a Flor- 
ida Bar member and engaged in the 
full time practice of law may apply 
for certification in tax law if he or 
she has been substantially involved 
in the practice of tax law (at least 
500 hours per year) for the three 
years immediately preceding the 
application. For initial certification, 
the continuing legal education re- 
quirement is 90 hours during those 
three years. Currently, applicants 
must obtain satisfactory peer review 
attesting to the attorney’s character, 
ability, professionalism, and ethics. 
Once approved, by the committee, 
the applicant must pass the writ- 
ten certification exam. This year’s 
exam was administered on March 
14, 2007. After initial certification, 
a board certified tax lawyer must 
be recertified every five years. This 
involves satisfaction of peer review, 
125 hours of continuing legal edu- 
cation, and continued substantial 
involvement in tax law. 

This year’s committee consisted 
of 10 board certified tax attorneys 


practicing in Florida with exten- 
sive expertise in many areas of tax 
law. The members were Robert S. 
Bernstein, David Burke, Benjamin 
Jablow, Michael Lambert, William 
V. Linne, Margarita Muina, Dennis 
O’Leary, and Lee J. Osiason. Profes- 
sor Michael Friel of the University 
of Florida LL.M. program actively 
participated as faculty liaison. A 
special thanks to all of the commit- 
tee members for their hard work, 
professionalism, and time. 


The committee met six times dur- ; 


ing the year — two times in person in 
Tampa and four times by telephone 
conference. Additional meetings 
were held each month by two com- 
mittee members to approve CLE tax 
certification credit applications for 
CLE programs. The full committee 
meetings involved administration of 
certification and recertification ap- 
plications, preparation and grading 
of the exam, making policy decisions, 
and finalizing a new proposed pro- 


gram for certification. Under the new 
program, applicants will be permit- 
ted to sit for the certification exam 
prior to the peer review process. This 
program has the support of the Tax 
Section, and has been approved as 
a pilot program by the BLSE. At 
the writing of this report, this test 
program is still progressing through 
appropriate Bar committees, but it 
is hoped that it will be implemented 
for the 2008-2009 cycle. 

The committee spent many hours 
drafting the exam questions, prepar- 
ing model answers, and grading the 
exams. The exam consisted of three 
parts: the first part consists of 10 
short answer questions, of which 
the examinee must answer seven; 
the second part consists of a choice 
of entity question with ethical and 
professional responsibility consid- 
erations; and the third part consists 
of an essay question addressing the 
attorney’s choice of topics, including 
corporate tax, Florida state and local 
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tax, international tax, deferred com- 
pensation, tax exempt organizations, 
practice and procedures before the 
IRS, federal transfer tax, and income 
tax of estates and trusts. Each ques- 
tion in the third part also included 
a circular 230 component. 

The committee is grateful to 
certification specialists Michele 
Acuff and Suzanne Dunn for their 
dedicated service; to Howard Payne, 
who as a BLSE committee member 
acted as the liaison to the committee; 
and to Dawna Bicknell, LSE director 
for her involvement and special as- 
sistance in the committee’s special 
project and liaison with the BLSE. 
Davip M. SILBERSTEIN, Chair 


Traffic Court Rules 

The Traffic Court Rules Com- 
mittees’ main focuses were judi- 
cial efficiency and technological 
innovation. We understand that 
traffic courts do not exist in a 
vacuum and as such, ways to re- 
move cases from our overloaded 
dockets were a main source of 
discussion. We passed a proposal 
amending Rule 6.291 to allow 
defendants charged with driving 
while their license was suspended 
to elect a driver improvement 
course up until the time of trial 
in an effort to steer drivers toward 
compliance rather than trials. We 
proposed amending Rule 6.630 to 
allow hearing officers to preside 
over boating violations as they 
are civil infractions disposed of 
exactly like traffic infractions by 
statute. Our research also found 
that the majority of counties with 
hearing officer programs were 
already setting their boating in- 
fractions before hearing officers. 
This proposal seems to go along 
with current practice and clears 
these cases from regular misde- 
meanor judge calenders where 
they are currently heard. In an era 
of budget constraints sheparding 
cases away from judges and into 
alternative resolutions seems a 
prudent course. 

We also discussed our statewide 
Sunpass toll enforcement dilemma. 
Now that toll violations carry points, 
some circuits are overwhelmed with - 
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these citations. We have reports of 
300 tickets set for trial per hour and 
defendants with hundreds of point- 
able citations for violations where 
another person was operating their 
vehicle. We like the idea of treating 
toll violations as a compliance is- 
sue akin to no valid registration or 
unsafe vehicle citations dismissable 
by the various clerks offices upon 
proof of compliance and payment of 
a nominal fee along the lines of F.S. 
§318.18. This would reduce the case 
load in some circuits by 30 percent. 

We are also keenly aware that 
traffic court relies on technology 
in the form of mechanical hearsay 
more than most other courts. To 
try to keep ahead of every chang- 
ing advancements, we passed the 
proposed change to Rule 6.445 re- 
quiring law enforcement officers to 
identify the type and serial number 
of any speed measuring device used 
in the body of the citation. This for- 
ward thinking amendment allows 
for new methods of speed detection 
to be utilized without the necessity 
of a rule amendment. Discovery is- 
sues regarding Sunpass toll viola- 
tions were also discussed including 
photos of the front of vehicles so 
that drivers could be identified in 
an effort to match the driver with 
the citation, and the speed measur- 
ing capabilities of the toll recording 
devices. 

In an effort to stay ahead of the 
curve, we have been discussing 
the possibility of traffic infraction 
detectors, a.k.a., red light cameras, 
and what new rules we would need 
to gracefully integrate them into 
our current system. We are of the 
opinion that traffic infraction de- 
tector citations should be litigated 
through our state traffic courts and 
not as ordinance violations so as to 
keep an unbiased uniform control 
over this changing area of traffic 
enforcement. 

As we conclude this year, I want 
to extend a heart felt thanks all our 
members for their time and insight- 
ful ideas. I would also like to thank 
our Bar liaison, Ann Chittenden, 
for keeping us on the straight and 
narrow. 

Tuomas A. Cositz, Chair 


Unlicensed Practice of Law 

The Florida Supreme Court del- 
egated to The Florida Bar, as its 
official arm, the duty to investigate 
and prosecute allegations of unau- 
thorized practice of law (UPL). The 
Rules Regulating The Florida Bar 
establish the statewide Standing 
Committee on Unlicensed Practice 
of Law to supervise local circuit 
UPL committees. The circuit com- 
mittees investigate reports of UPL 
and transmit their findings and 
litigation recommendations to the 
standing committee. The standing 
committee reports litigation recom- 
mendations it approves to the Board 
of Governors. After the Board of 
Governors approves, the Bar may 
initiate litigation seeking a civil 
injunction for UPL. The Bar may 
also file an action seeking indirect 
criminal contempt. 

This has been another busy year 
for the standing committee and The 
Florida Bar UPL staff in its efforts 
to protect the public from UPL. The 
types of cases the standing commit- 
tee saw this past year are similar to 
those in past years — immigration, 
debt assistance companies, and 
“legal technicians” to name a few. 
We obtained injunctions from the 
Supreme Court of Florida against 
numerous individuals and compa- 
nies providing immigration services, 
a nonlawyer document preparer 
that held herself out as a paralegal, 
and a nonlawyer who held himself 
out as general counsel for a Florida 
corporation. 

The standing committee also 
responded to several requests from 
the Supreme Court of Florida. In re- 
sponse to the court’s request that the 
Bar study the issue of respondents 
who repeatedly fail to pay monetary 
penalties as ordered by the court 
and the issue of prioritizing the 
financial obligations of restitution, 
costs, and penalties of respondents 
in UPL cases, the committee will 
be recommending to the court two 
different options for rule changes 
that would address these issues. The 
court also asked the Bar to consider 
an amendment to Rule 10-2.1, which 
would define the unlicensed practice 
of law in the immigration area and 


. 


create an exception to the general 
rule that a nonlawyer cannot engage 
in oral communication unless using 
a Supreme Court approved form. 
The definitional language proposed 
by the court would allow some oral 
communication that is now prohib- 
ited. The committee has concerns 
about the proposed language and 
has sought input from the American 
Immigration Lawyers Association 
and the International Law Section 
which it will consider before making 
a recommendation to the court. 

This year also saw the Florida 
Supreme Court approve the creation 
of the Florida Registered Paralegal 
Program, which provides for vol- 
untary registration of paralegals 
who meet minimum educational, 
certification, or work experience 
criteria, and who agree to abide by 
an established code of ethics. The 
goal is to better serve the public by 
establishing high professional stan- 
dards for a profession that has been 
largely self-regulated. 

The program, which began on 
March 1, 2008, sets up a two-tier sys- 
tem for registering paralegals and 
also creates a disciplinary system 
and a Code of Ethics and Respon- 
sibility. The first tier encompasses 
paralegals as currently defined by 
Bar Rule 10-2.1. This rule describes 
a paralegal as someone qualified 
with education, training, or work ex- 
perience and who, under the supervi- 
sion of a lawyer, performs delegated, 
substantive work for which the law- 
yer is responsible. Tier-two parale- 
gals would have to meet experience, 
education, and continuing education 
criteria to become registered and 
then could hold themselves, out as 
“Florida registered paralegals.” 

Once again, this year saw some 
staffing changes in the UPL depart- 
ment. Valerie Quintero, long-time 
secretary for UPL counsel in Tampa, 
left to pursue greener pastures. Re- 
placing Valerie is Terry Stroh who 
moved over from the lawyer regula- 
tion department. Welcome, Terry. We 
also welcome Andrea De La Motta, 
who is the new secretary for UPL 
counsel in Miami. 

As we conclude this year of the 
standing committee, I want to thank 


all of the public members and law- 
yers on the standing committee for 
their fine service. The standing com- 
mittee gives a special thanks to the 
circuit committees: we know you are 
the unrecognized heart and soul of 
UPL enforcement for the court. All 
committee members, who contribute 
their valuable time and energy in 
protecting the public, are especially 
appreciated. 

I also want to thank and recognize 
our staff counsel: Lori Holcomb, UPL 


director; Jeffrey Picker, assistant ~ 


UPL director; UPL branch counsel 
Jacquelyn Needelman (Miami), 
Janet Morgan (Ft. Lauderdale), 
Ghunise Coaxum (Orlando), Jenni- 
fer Broomfield (Tampa), and Monica 
Armster Rainge (Tallahassee) and 
their excellent support staffs. This 
dedicated and hard working staff 
does an incredible job year after 
year. 

It is an honor and pleasure to work 
with you all. 
Bruce Lams, Chair 


Voluntary Bar Liaison 

The Florida Bar Voluntary Bar Li- 
aison Committee (VBLC) continues 
to serve as a liaison between The 
Florida Bar and voluntary bar as- 
sociations throughout the state. Its 
mission involves improving commu- 
nications between The Florida Bar 
and voluntary bar associations, co- 
ordinating programs of The Florida 
Bar, such as the annual Voluntary 
Bar Leaders Conference, providing a 
resource and information bank with 
regard to activities and concerns 
of voluntary bar associations, and 
advising the Board of Governors 
regarding interpretation of The 
Florida Bar programs to voluntary 
bar associations and individual 
members. 

The 2007-08 VBLC is fortunate 
to have the representation of more 
than 20 local bar associations. The 
Florida Bar leadership is continu- 
ally supportive of bar associations 
and its activities. President Fran- 
cisco Angones and President-elect 
Jay White have both made many 
appearances at bar association 
functions and constantly emphasize 
the importance of voluntary bar as- 


sociations to the Florida legal com- 
munity. 

The committee continues to in- 
crease participation in the Voluntary 
Bar Leaders Conference, improve 
communication between voluntary 
bar associations and The Florida 
Bar, enhance the Web site resources 
for voluntary bar associations, and 
strengthen relationships specifically 
with The Florida Bar Foundation, 
the Young Lawyers Division, and 
Florida Council of Bar Presidents. 

In September, members were 
appointed to serve on the subcom- 
mittees: Bar Leaders Conference, 
Bar Leaders Handbook, and Adopt- 
A-Bar. Taking an organizational 
approach was significant in estab- 
lishing committee assignments and 
ensuring that all members are given 
an opportunity to assist in complet- 
ing committee goals. In January, 
subcommittee reports were made at 
the Midyear Meeting and additional 
committee volunteers were solicited 
to help with the efforts during the 
last half of the year. 

Although coordinating the Volun- 
tary Bar Leaders Conference and 
the handbook revision remain at the 
forefront of VBLC efforts, over the 
past few years the committee has 
also been able to implement more 
comprehensive methods of trans- 
mitting information between The 
Florida Bar and local bar associa- 
tions. A library of resources has been 
added to the Voluntary Bar Center’s 
list of available support and the site 
allows for local bar associations to 
update their bar profile information 
electronically. Other additions to 
the center are the new URL, www. 
floridabar.org/voluntarybars, a photo 
gallery, more extensive ABA awards 
information, monthly editions of 
the Bar-to-Bar E-News, and a more 
informative voluntary bar events 
calendar. The committee offers the 
Voluntary Bar Center on The Florida 
Bar Web site as the leading resource 
for voluntary bar leaders and mem- 
bers. 

In an effort to increase one-on- 
one communications, the VBLC has- 
implemented the Adopt-A-Bar pro- 
gram where each committee member 
is asked to serve as a liaison for 
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up to five local bar associations in 
their county, circuit, or region. This 
program allows VBLC members to 
assist smaller and/or bars lacking 
resources like an executive direc- 
tor to enhance bar operations. The 
committee is also exploring differ- 
ent ways to reach out to the over 
200 local bar associations on a more 
regular basis. 

The Wonderful World of Voluntary 
Bars Conference was the highlight 
of the year and was held July 27-28, 
2007, in Orlando. The 101 conference 
attendees were impressed with the 
entire conference and rated it a 3.62 
(out of 4.0) overall. The success of 
this conference was due in large part 
to the excellent event planning of the 
Orange County Bar Association and 
the planning committee. The work- 
shop participants discussed topics 
on balancing your responsibilities, 
financial crisis planning, retaining 
membership, and strategic plan- 
ning. 

The 2008 conference, July 18-19, 
will take place at the Saddlebrook 
Resort in Tampa. The theme, Saddle 
Up and Move ‘Em Out — Leader- 
ship for Local and Specialty Bars, 
will provide voluntary bar leaders 
with a wealth of information like 
how to compete with the competi- 
tion, what’s new in public services 
and updates on finances, taxes, 
990s, etc. For the first time ever, a 
past president of the state bar will 
return to share his experience and 
discuss leadership opportunities 
beyond the local bar presidency. In 
general, new voluntary bar leaders 
will learn the ropes about leading 
an association and past officers and 
members of voluntary bar associa- 
tions will be able to network with 
other voluntary bar leaders and 
members from around the state. 
In addition to the committee, the 
conference is coordinated by the 
Florida Council of Bar Executives 
and the Florida Council of Bar As- 
sociation Presidents who will be 
giving a recognition award as they 
have done in the past. 

As a service to voluntary bar as- 
sociation leaders, presidents, and 
president-elects, the Bar liaison 
continues to send The Florida Bar’s . 
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Daily News Summary, a daily di- 
gest of news events of interest to 
members of The Florida Bar, and 
also lists the contact information 
of the voluntary bar association of- 
ficers on The Florida Bar’s Web site, 
www.floridabar.org/voluntarybars. 
The Voluntary Bar Liaison Com- 
mittee also coordinates publication 
of the Spotlight page in The Florida 
Bar Journal, in which activities of 
voluntary bar associations are high- 
lighted. 

With full staff and financial sup- 
port of The Florida Bar, the VBLC 
will continue to serve as a viable 
link between the state bar and the 
voluntary Bar associations and sup- 
port the valuable efforts of attorneys 
throughout the state. 

Veronica S. ProstKo, Chair 


Wills, Trusts and Estates 
Certification 

The Wills, Trusts and Estates 
Certification Committee creates 
and grades the examination for 
wills, trusts, and estates certifica- 
tion. The examination is continu- 
ally updated to reflect changes in 
federal tax law and Florida law. 
This year, significant changes to 
the exam were necessary as a re- 
sult of the new trust code, which re- 
cently became effective in Florida. 
The committee works to ensure 
that the examination is a fair but 
rigorous test of an applicant’s ex- 
pertise in all relevant areas of the 
practice. 

The committee releases sample es- 
say and multiple choice questions to 
assist applicants in preparation for 
the examination, and a committee 
representative speaks at the wills, 
trusts, and estates certification 
review course to highlight exami- 
nation information, which has been 
released to applicants. Last year, 14 
applicants took the exam of which 
seven passed the exam. 

The committee also reviewed the 
qualifications and peer reviews 
of applicants for certification and 
recertification as a board certified 
wills, trusts and estates lawyer. The 
committee reviewed 25 applications 
to take the exam in 2008, of which 
24 were approved. The committee 


also reviewed 78 recertification ap- 
plications, of which 74 have been 
approved to date. Presently, a total 
of 328 attorneys are certified in the 
area of wills, trusts and estates. 
The Wills, Trusts and Estates 
Certification Committee will meet 
four times and hold three telecon- 
ferences during the 2007-2008 Bar 
year. Committee members devote in- 
numerable hours to the performance 
of the work of the committee. I thank 
all the members of the committee 
and our staff liaison, Stacy M. Pi- 
land, for their hard work. 
ABRAHAM M. Mora, Chair 


Workers’ Compensation 


_ Certification 


There are currently 224 attor- 
neys board certified in workers’ 
compensation practicing within 
the state of Florida. The committee 
is proud to announce that nine at- 
torneys have been approved to sit 
for this year’s board certification 
exam on May 16 in Tampa. In ad- 
dition to recertifying 28 attorneys 
in 2007, three attorneys were 
approved for emeritus specialist 
status, recognizing their past and 
continuing contribution as certi- 
fied lawyers in the advancement 
of this specialty area. 

This year, the committee began 
reviewing the trial requirements 
for certification as well as recerti- 
fication, in light of the changes to 
FS. Ch. 440, enacted in 2003 by the 
Florida Legislature. These amend- 
ments have decreased the rate of 
litigation in workers’ compensation, 
which may have an impact on the 
number of attorneys seeking board 
certification in workers’ compen- 
sation. The committee intends to 
continue researching this matter in 
the upcoming year. 

This year is the 20th year of board 
certification in workers’ compensa- 
tion. Over $0 attorneys are eligible 
for recertification in 2008. 

This year’s committee included 
John Unzicker, chair; Bob Keeter, 
vice chair; and Brian Bolton, Steve 
Coonrod, Mark Eckels, Dawn Hayes, 
Judge Thomas Sculco, Barry Stein, 
and Tom Vecchio. 

JOHN UnzickEr, Chair 
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REAL PROPERTY, PROBATE AND | 
Trust Law | 


by J. Michael Marshall and Mark A. Rothenberg 


An Analysis of Affordable/Work-force Housing 
Initiatives and Their Legality in the State of Florida 


espite the nationwide slow- 
down in the housing market 
and the 2007 property tax 
package adopted by the 
Florida Legislature, many communities 
in Florida are still struggling to foster 
the development of affordable housing. 
In some areas, housing prices have 
become so high that many local govern- 
ments have changed the vernacular 
from striving to provide “affordable 
housing” to providing “work-force hous- 
ing.”! The difference in terms reflects a 
change in priorities from assisting the 
poor to ensuring that low- to middle-in- 
come workers (e.g., police officers, teach- 
ers, paramedics) are able to live in the 
same communities that they serve. 
There are a host of reasons that 
could be cited for the current disparity 
between average housing prices and 
average household incomes. Culprits 
for the so-called “affordability gap” 
include high land costs, exclusionary 
design and zoning regulations, high 
development and construction costs, 
lack of buildable land, tourism, and gov- 
ernment impact fees. While a complete 
discussion of these factors and their 
effects on the housing market is beyond 
the scope of this article, the authors 
concede that a range of initiatives to 
encourage both affordable and work- 
force housing is necessary. Neverthe- 
less, despite the panoply of reasons for 
the affordable housing dilemma, many 


Part I 


local governments have limited their 
responses to the imposition of manda- 
tory affordable housing requirements 
as a condition of granting development 
approvals. Developers are often forced 
either to pay into an affordable housing 
fund or set aside a certain number of 
newly constructed dwelling units to be 
utilized as affordable housing. These 
mandatory measures — generally 
referred to as “inclusionary zoning” 
— have significant legal constraints not 
often considered at the time they are 
adopted. In this article, the authors will 
provide an analysis of the current state 
of Florida and federal law regarding 
impact fees and development exactions 
as they relate to mandatory inclusion- 
ary zoning initiatives. 


Planning and Zoning as a Way to 
Encourage Affordable Housing 
Government interest in affordable 
housing is not a new phenomenon. Be- 
ginning with the United States Hous- 
ing Act of 1937 and continuing today 
with programs such as the Low-Income 
Housing Tax Credit, governments at all 
levels have sponsored a variety of pro- 
grams designed to either increase the 
supply of affordable housing units or 
assist individuals in locating and meet- 
ing the demand of paying for suitable 
housing they could not otherwise af- 
ford. Over the same duration, however, 


_local governments have established 


Note: In Part Il, the authors analyze the law of impact fees 
and development exactions in Florida, drawing parallels with 
the Nollan/Dolan analysis, and then discuss how Florida 
courts should review the legality of inclusionary zoning initia- 
tives before providing their conclusions. 


and enforced zoning policies and land 
use regulations to effectively prevent 
the construction of affordable housing. 
Referred to as “exclusionary zoning,” 
these development regulations include 
mechanisms that often limit residential 
development to single-family homes at 
low overall residential densities with 
little to no opportunity for the develop- 
ment of a variety of housing types that 
are affordable to low- to middle-in- 
come residents. These local regulatory 
regimes have “work[ed] indirectly by 
shaping local housing markets, encour- 
aging or prohibiting the construction of 
certain types of housing, and thereby 
conditioning the tenure (rent versus 
own) and price of housing.” 

In 1975, the New Jersey Supreme 

Court set out to reverse the exclusion- 
ary aspects of local land use controls 
by requiring local governments in that 
state to provide meaningful opportu- 
nities for affordable housing through 
their zoning regulations. In Southern 
Burlington County NAACP v: Township 
of Mt. Laurel, 336 A.2d 713 (N.J. 1975) 
(Mt. Laurel I), the New Jersey Supreme 
Court held that: 
[T]he presumptive obligation arises for 
each municipality affirmatively to plan 
and provide, by its land use regulations, the 
reasonable opportunity for an appropriate 
variety and choice of housing, including, of 
course, low and moderate cost housing, to 
meet the needs, desires, and resources of all 
categories of people who may desire to live 
within its boundaries. * 

In the wake of the Mt. Laurel de- 
cision, the New Jersey Legislature 
enacted the state’s Fair Housing Act, 
which codified the requirement that 
affordable housing must be considered 
and ensured in the context of local land 
development regulations. 
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By comparison, the Florida Legis- 
lature has enacted the Growth Man- 
agement Act, which is codified in FS. 
Ch. 163, Part II. The cornerstone of 
the Growth Management Act is the 
requirement that Florida counties and 
municipalities must adopt comprehen- 
sive plans that operate as a blueprint 
for future growth in the community. 
These comprehensive plans are re- 
quired to take into account housing 
supply and affordability. Moreover, 
the Growth Management Act further 
requires that local government land 
development regulations must be 
consistent with and implement the 
adopted comprehensive plan. 

Despite its laudable intentions, the 
authors submit that comprehensive 
planning has resulted in more aspira- 
tional goal-setting as opposed to realis- 
tic planning. Specifically, the goals, poli- 
cies, and objectives of local plans have 
often gone unrealized or been less than 
fully implemented. The classic example 
of this paradigm is the community that 
expresses a desire for affordable hous- 
ing; establishes maximum residential 
densities in the comprehensive plan 
consistent with achieving the goal; but 
then promulgates development regula- 
tions that cap permissible development 
at a density far less than the density en- 
visioned by the comprehensive plan. 

The authors also recognize that the 
restrictive nature of land development 
regulations is not the sole cause of the 
affordable housing crisis. Opponents 
to intensive residential development 
could make a persuasive argument 
that unbridled residential develop- 
ment could result in land speculation, 
over-inflated pricing, and give rise to 
a luxury housing market intended 
to capitalize on residents who live 
in Florida on a seasonal basis. There 
are simply no guarantees that merely 
opening the floodgates to more resi- 
dential development would necessarily 
result in more affordable housing for 
the community. Look no further than 
Florida’s current housing market as 
proof: a market with an overabundance 
of housing units, but one in which the 
affordability problem persists nonethe- 
less. 

¢ Heightened Sensitivity to the 
Regulation of Identity of Users Rather 
Than the Physical Attributes of the - 
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Development 

The failure of effective land use 
planning has compelled some local gov- 
ernments to incorporate inclusionary 
zoning measures in their land develop- 
ment regulations.‘ Other local govern- 
ments have opted to wait for the dust 
to settle on at least one ongoing chal- 
lenge against the City of Tallahassee’s 
recently adopted inclusionary zoning 
ordinance. Whether a local government 
can require developers to build a certain 
number of units, or pay a fee for af- 
fordable housing through inclusionary 
zoning, depends on whether the state 
delegated such authority in an enabling 
act or in other legislative measures. 

Historically, courts have examined 
whether local government authority 
to review development proposals is 
confined to a review of the geometric 
or physical elements of a development 
proposal (e.g., the type of land use, lot 
size, setbacks, building height, floor area 
ratio) and not the economic characteris- 
tics of the prospective owners or users 
of the development. For example, in Fox 
v. The Town of Bay Harbor Islands, 450 
So. 2d 559 (Fla. 3d DCA 1984), the Third 
District Court of Appeal held that an 
ordinance requiring the bottom floor 
of an apartment building to be utilized 
solely by a building superintendent 
was arbitrary and invalid. Writing for 
the court, Judge Pierson explained the 
court’s heightened sensitivity to land 
development regulations geared toward 
the identity of the user rather than the 
physical characteristics or actual use of 
the structure: 


The generally accepted justifications for a 
reasonable setback requirement are that 
it secures adequate air and light, promotes 
safety from fire and other dangers, prevents 
overcrowding of land...and enhances aes- 
thetic values.... Particularly pertinent here 
is the principle that zoning ordinances are 
much less suspect when they focus on the use 
than when they command inquiry into who 
are the users. Consistent with that principle, 
courts have struck down ordinances which 
limited the occupancy of a dwelling unit to 
a narrowly defined family on the ground, 
among others, that such ordinances have, 
at most, a tenuous relation to the city’s 
legitimate goal of preventing overcrowding, 
defraying traffic problems, and avoiding an 
overload in the school system. ... It is clear to 
us that in the ordinance under consideration 
the identity of the person who occupies the 
ground floor apartment has not the slightest 
bearing upon the health, safety, morals or 
welfare of the public at large....° 


¢ State Policy on Authorization of 
Inclusionary Zoning 

Legislative authorization for inclu- 
sionary zoning measures differs from 
state to state.° In Florida, the state 
legislature has authorized cities and 
counties to adopt inclusionary zoning 
measures in their land development 
codes. In 2001, the Florida Legislature 
enacted legislation stating that munici- 
palities and counties “may adopt and 
maintain in effect any law, ordinance, 
rule, or other measure that is adopted 
for the purpose of increasing the sup- 
ply of affordable housing using land 
use mechanisms such as inclusionary 
housing ordinances.” 

Under the foregoing legislative 


. framework, local governments in Flori- 


da may examine a number of affordable 
housing strategies.* As suggested by 
the legislature, a local government may 
attempt to establish an inclusionary 
zoning program. The local government 
must decide, however, whether the 
program should be made voluntary or 
mandatory. 

Under a voluntary program, a local 
government would encourage afford- 
able housing by offering various incen- 
tives to the developer in exchange for 
either providing affordable housing as 
part of the new development or paying 
a fee in lieu of providing any inclusion- 
ary units. Incentives could include any 
combination of density bonuses, impact 
fee waivers, expedited permitting, or 
more flexible development standards 
(e.g., less strenuous setback require- 
ments). 

Under a more aggressive manda- 
tory program, local governments would 
require new development either to set 
aside a specified number of residential 
units to be sold as affordable housing 
units, or pay a fee in lieu of providing 
units. Mandatory programs some- 
times provide a density bonus to the 
developer, and, in some instances, the 
developer may be allowed to provide 
offsite inclusionary units. A local gov- 
ernment could also decide simply to 
impose mandatory linkage fees on all 
new development instead of allowing 
the option to provide inclusionary units 
and then use the revenues raised to 
construct affordable units on its own. 
In any event, a mandatory program 
leaves the developer with no choice as 


we 


to whether an affordable housing ele- 
ment will be part of the project. 

The common theme with either 
strategy is that each one is designed to 
provide affordable housing with limited 
governmental resources, primarily be- 
cause the cost burden is borne by the 
developer, and ultimately passed on to 
the buyers of the units sold at market 
rate. The task for the local government 
is to ensure that the chosen strategy is 
lawfully implemented. Therefore, local 
governments must understand the na- 
ture of that task in order to determine 
which strategy to pursue. 


The Scope of Local Government 
Authority to Impose Mandatory 
Inclusionary Zoning Measures 

No Florida court has squarely ad- 
dressed the issue of how local govern- 
ments can lawfully increase the supply 
of affordable units and bridge the 
“affordability gap” through land use 
controls. Florida courts have shown 
sensitivity, however, to developers when 
local governments have attempted to 
arbitrarily hoist the responsibility of 
providing affordable housing on indi- 
vidual developers. In the often-quoted 
case of Debes v. City of Key West, 690 
So. 2d 700 (Fla. 3d DCA 1997), Judge 
Schwartz of the Third District Court of 
Appeal stated: 
The claim that the city’s action may be justi- 
fied as promoting the creation of adequate 
housing is, if anything, even more obviously 
deficient. While this aim may represent a de- 
sirable public policy — which might support, 
for example, the condemnation of property 
for that use... it emphatically may not be 
promoted on the back of a private landowner 
by depriving him of the constitutionally 
protected use of his property.'° 

The authors note that Debes involved 
a challenge to the City of Key West’s de- 
cision to deny an application to.rezone 
a parcel of property from residential 
to commercial. The city, in pertinent 
part, attempted to justify its denial 
on the basis of preserving affordable 
housing in the city without providing 
any nexus between the denial and the 
need for affordable housing." Further, 
Debes did not involve an inclusion- 
ary zoning ordinance. Nevertheless, 
the court’s pronouncements in Debes, 
coupled with numerous Florida and 
federal cases pertaining to the law of 
exactions and impact fees, provide a 
compelling indication that inclusionary 


zoning ordinances requiring mandatory 
set-asides or fees in lieu thereof will 
be highly problematic and subject to 
considerable judicial scrutiny. 

* Inclusionary Zoning Under a Tak- 
ing Analysis 

Since its landmark decision in Village 
of Euclid v. Ambler Realty, Co.,272 U.S. 
365 (1926), the U. S. Supreme Court 
has repeatedly held that state and lo- 
cal governments have the authority to 
adopt land use regulations pursuant 
to the police power. The U.S. Supreme 


Court has also indicated, however, that — 


there are instances in which land use 
regulations may violate the Takings 
Clause of the Fifth Amendment of the 
US. Constitution. 

The U.S. Supreme Court has identi- 
fied five forms of governmental action 
that may be unconstitutional under the 
Takings Clause of the Fifth Amend- 
ment. These are 1) direct governmental 
seizures of private property; 2) per- 
manent physical invasions of private 
property as described in Loretto v. 
Teleprompter Manhattan CATV Corpo- 
ration, 458 U.S. 419 (1982); 3) regula- 
tions that completely deprive a private 
landowner of any economic value in 
property, like the regulation at issue 
in Lucas v. South Carolina Coastal 
Council, 505 U.S. 1003 (1992); 4) regula- 
tions that fail to satisfy the factors set 
forth in Penn Central Transportation 
Company v. New York City, 438 U.S. 104 
(1978); and 5) takings that result from 
development exactions imposed on 
landowners as a condition of develop- 
ment approvals, such as those described 
in Nollan v. California Coastal Com- 
mission, 483 U.S. 825, 834 (1987), and 
Dolan v. City of Tigard, 512 US. 374 
(1994)."* The first two categories are 
considered takings per se and require 
just compensation to the landowner 
“without regard to whether the action 
achieves an important public benefit 
or has only minimal economic impact 
on the owner.”" The third and fourth 
categories are generally referred to as 
“regulatory takings,” and they occur 
when the government over-regulates or 
limits the use of private property while 
not physically intruding upon it.’ The 
fifth category is the most amorphous 
in that development exactions “share 
certain features of each form of taking 
[per se and regulatory], but like any 


offspring, struggle to fashion their own 
identity.” 

Development exactions in the form 
of land dedications “resemble physical 
takings in the sense that they typically 
require the permanent surrender of 
private property for public use.”"® On 
the other hand, mandatory fees in lieu 
of dedications, connections charges, and 
impact fees are more closely related to 
regulatory takings.'’ Of course, virtu- 
ally all inclusionary zoning ordinances 
incorporate both mandatory set-asides 
and fees-in-lieu thereof. Therefore, 
the authors submit that inclusionary 
zoning ordinances properly fall within 
the development exactions category 
and are subject to the Nollan/ Dolan 
analysis. 

¢ The Nollan/Dolan Analysis 

In Nollan, the U.S. Supreme Court 
articulated a“means-ends” standard for 
reviewing land development exactions 
under the Takings Clause of the Fifth 
Amendment of the U. S. Constitution. 
The property owners in Nollan sought a 
permit to replace their small beachfront 
bungalow with a new, larger home." 
The California Coastal Commission 
agreed to grant the building permit, 
but only if the owners dedicated an 
easement on the beach that traversed 
their property. The easement would 
have been located between the high 
water line and a seawall that ran along 
the rear property line. The commission 
justified the exaction on the basis that 
the new home would block public view 
of the beach and further contribute to 
a “psychological barrier” to the public 
beach when placed next to other homes 
along the shore.'® 

The U.S. Supreme Court began its 
analysis by establishing that an un- 
constitutional taking of property would 
have occurred if the commission had 
just outright demanded an uncompen- 
sated easement along the beach. The 
issue, however, was whether the com- 
mission could constitutionally demand 
that same uncompensated easement 
as a condition of approval for a devel- 
opment permit. In that regard, the 
Supreme Court reiterated the concept 
that “a land use regulation does not ef- 
fect a taking ifit substantially advances ~ 
a legitimate state interest and does not 
deny an owner economically viable use 
of this land.””° 
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In other words, a land use restriction 
must, at the very least, substantially 
advance a legitimate state interest.” 
Then, without deciding whether public 
views and minimizing psychological 
barriers to the beach were substantial 
governmental purposes, the U.S. Su- 
preme Court found that the required 
easement did nothing to advance those 
objectives.” By failing to advance a 
legitimate state interest, the uncom- 
pensated exaction was deemed uncon- 
stitutional. 

The commission argued that the 
easement would have served the pub- 
lic interest because it was part of a 
“comprehensive program” to provide 
continuous public access along the 
beach. In response, the U.S. Supreme 
Court said it: 
may well be right that [the comprehensive 
program] is a good idea, but that does not 
establish that the Nollans alone can be com- 
pelled to contribute to its realization. Rather, 
California is free to advance its “comprehen- 
sive program,” if it wishes, by using its power 
of eminent domain for this “public purpose”; 


but if it wants an easement across the Nol- 
lans’ property, it must pay for it.” 


Seven years later, the U.S. Supreme 
Court explained that the permit condi- 
tions in Nollan may have been valid if 
the commission had simply imposed 
limitations on building width or height, 
or required the provision of a “viewing 
spot” along the property perpendicular 
to the beach. The commission’s regu- 
latory authority was “set completely 
adrift from its constitutional moorings,” 
because there was absolutely no con- 
nection, or “essential nexus,” between 
the easement and visual access to the 
beach.“ Because no nexus was found, 
the U.S. Supreme Court had no reason 
to decide the degree to which any such 
nexus should exist. That question was 
answered in Dolan. 

In Dolan, a property owner applied 
for a permit to redevelop land on which 
her plumbing and electric supply 
store was located. The property owner 
wanted to construct a larger store and 
a paved parking lot. The city commis- 
sion granted approval of the project, 
but imposed a condition that the owner 
had to dedicate a portion of her land 
that was within the 100-year floodplain 
to be used as an open greenway and 
another portion of her land for a public 
pedestrian/bicycle path.” The property - 
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owner argued that the conditions had 
no relation to her proposed redevelop- 
ment and, thus, constituted an uncon- 
stitutional taking of property.” 

The U.S. Supreme Court found an 
essential nexus between the exactions 
and the justifications advanced by the 
city in Dolan. More specifically, the 
city’s interest in preventing flooding in 
the area of the proposed redevelopment 
was related to the need for an open 
greenway given that the redevelopment 
would contribute to increased storm- 
water runoff. Further, the proposed 
redevelopment featured a larger store 
than what previously existed onsite, 
which in turn, would result in 435 ad- 
ditional vehicle trips to the property. 
The city wanted to mitigate any conges- 
tion caused by higher traffic and the 
pedestrian/bicycle pathway was related 
to that objective because it facilitated 
alternative means of transportation.”’ 

The U.S. Supreme Court then ad- 
dressed the issue of whether the nexus 
was “constitutionally sufficient to justi- 
fy the conditions imposed by the city.”” 
Citing the Wisconsin Supreme Court’s 
decision in Jordan v. Menomonee Falls, 
137 N.W.2d 442 (Wis. 1965), the U.S. 
Supreme Court ruled that “the dedi- 
cation should have some reasonable 
relationship to the needs created by 
the [development].”” In doing so, the 
U.S. Supreme Court established an 
intermediate standard of review to be 
used in development exaction cases. 
To avoid confusing this standard with 
the more deferential rational basis test 
used in equal protection cases, the U.S. 
Supreme Court avoided the phrase 
“rational nexus,” but clarified that: 
the term “rough proportionality” best encap- 
sulates what we hold to be the requirement 
of the Fifth Amendment. No precise math- 
ematical calculation is required, but the 
[clity must make some sort of individualized 
determination that the required dedication 
is related both in nature and extent to the 
impact of the proposed development.*° 

The exactions in Dolan were un- 
constitutional because they were not 
“roughly proportionate” to the impacts 
created by the proposed redevelopment. 
The U.S. Supreme Court acknowledged 
that an open greenway would help alle- 
viate flooding by keeping the floodplain 
open, but the exaction was not propor- 
tionate because the city did not simply 
require that the space be left open. The 


city demanded that the land be handed 
over as public space, although it never 
showed why a public greenway instead 
of a private greenway was required for 
flood control.*" 

The U.S. Supreme Court also ac- 
cepted the city’s argument that the 
proposed store would increase traffic 
in the area. However, the dedication of 
the pedestrian/bicycle pathway did not 
reasonably relate to that increase. The 
city merely stated that the pathway 
“could offset some of the traffic demand 
... [which] is a far cry from a finding 
that the bicycle pathway system will, 
or is likely to, offset some of the traffic 
demand.”*” 

In the final analysis, Nollan and 


. Dolan require that a local govern- 


ment must do more than assert mere 
conclusory statements when imposing 
conditions upon new development. The 
local government must take affirmative 
steps to quantify its findings that justify 
the imposition of exactions, regardless 
of how commendable the government’s 
motives may be. The U.S. Supreme 
Court concluded the Dolan decision by 
explaining that “[a] strong public desire 
to improve the public condition [will 
not] warrant achieving the desire by a 
shorter cut than the constitutional way 
of paying for the change.”** 

Local governments should take heed 
of the analysis set forth in Nollan and 
Dolan and duly consider how or wheth- 
er new development actually affects the 
supply of affordable housing. It is one 
thing to assert that new development 
gives rise to housing needs because it 
generates employment opportunities. It 
also may be easy to accept that these 
new jobs offer low to median wages. It 
is another thing altogether, however, to 
maintain that new development actu- 
ally makes the housing needed by those 
employees to be prohibitively expen- 
sive. Thus, even if a local government 
performs the rigorous analysis of link- 
ing the construction of new residential, 
commercial, or industrial space to an 
increased demand for housing for low- 
to median-wage workers, a mandatory 
program that does not justly compen- 
sate new development will likely fail to 
meet the threshold nexus requirement 
described by the U.S. Supreme Court in 
Nollan for one very important reason: it 
is virtually impossible to demonstrate 


that new residential or nonresidential 
development in and of itself causes 
housing to be unaffordable. 

In Nollan, the U.S. Supreme Court 
assumed that the California Coastal 
Commission’s reasons for requiring the 
easement at issue in that case (visual 
access and overcoming psychological 
barriers to the beach) were legitimate 
state interests; however, that fact did 
not dispose of the issue of whether the 
exaction was permissible. Likewise, 
the fact that affordable housing is 
needed within the community because 
a median-income household cannot ob- 
tain an average-priced home cannot, on 
its own, be the foundation upon which 
mandatory exactions on new develop- 
ment are based.* In discussing the 
required nexus between development 
exactions and legitimate state inter- 
ests, the U.S. Supreme Court revealed 
in Nollan that exactions must serve 
those interests in the same manner 
that a prohibition on new development 
would serve it.** The U.S. Supreme 
Court explained in Nollan that “the 
[clommission unquestionably would be 
able to deny the Nollans their permit 
outright if their new house . . . would 
substantially impede these [legitimate 
state] interests, unless the denial 
would interfere so drastically with the 
Nollans’ use of their property as to 
constitute a taking.”*’ 

The California Coastal Commis- 
sion took this statement to mean that 
anything less than a prohibition (i.e., 
imposing a condition to a development 
permit) must also fall with its police 
power if the police power may be con- 
strued so broadly. The U.S. Supreme 
Court agreed, but only to the extent the 
condition and the prohibition would ac- 
complish the same legitimate purpose. 
However, “[T]he evident constitutional 
propriety disappears ...if the condition 
substituted for the prohibition utterly 
fails to further the end advanced as the 
justification for the prohibition.”* 

The U.S. Supreme Court further 
explained that: 


the lack of nexus between the condition 
and the original purpose of the building 
restriction coverts that purpose to some- 
thing other than what it was... . In short, 
unless the permit condition serves the same 
governmental purpose as the development 
ban, the building restriction is not a valid 
regulation of land use but “an out-and-out 


plan of extortion.”’* 

Thus, under Nollan, it must be shown 
that a development condition is an 
adequate substitution for a prohibition 
on development. 

Based on Nollan, if the legitimate 
state interest behind mandatory af- 
fordable housing fees or exactions is 
the desire to increase the supply of af- 
fordable housing units, the underlying 
truth must be that a moratorium on 
new development would also achieve 
that purpose. Any local government 


measure that imposes affordable hous- ° 


ing mandates will survive a challenge 
brought under Nollan only if the local 
government demonstrates that a mora- 
torium would also serve the affordable 
housing shortage. The authors respect- 
fully submit that a moratorium on new 
development will not necessarily serve 
the affordability crisis and it will be 
the local government’s task to prove 
otherwise. Indeed, to the extent that 
the legitimate state interest is simply to 
increase the supply of affordable units, 
then a moratorium would certainly 
not advance that interest because no 
new units would be constructed in the 
community. As such, the housing crisis 
cannot be blamed on new development 
(because even in the absence of it, the 
affordability problems will likely per- 
sist, if not worsen), and as a matter of 
well-established law, new development 
cannot be burdened with a problem that 
is not of its creation. In sum, the local 
government has to make some kind of 
factual showing that new development 
is causing the inability for people to find 
housing that is affordable.” 

* The Level of Constitutional Scrutiny 
May Depend on the Manner by Which 
Inclusionary Zoning is Applied 

As previously stated, the manner by 
which a mandatory inclusionary zoning 
ordinance is attacked may depend on 
how it is applied. Most local govern- 
ments will likely defend an inclusionary 
zoning ordinance on the grounds that 
it is a legislative act and, therefore, 
entitled to greater judicial deference 
than adjudicatory decisions. Generally 
speaking, land use ordinances are con- 
sidered constitutional unless they are 
“clearly arbitrary and unreasonable” 
and “bear no substantial relation to the 
public health, safety, morals, or general 
welfare.”*! By focusing on the fact that 


inclusionary zoning ordinances are leg- 
islatively imposed, while development 
exactions are typically imposed as a 
condition of approval in an adjudica- 
tory or quasi-adjudicatory proceeding, 
a local government may argue that the 
“rough proportionality” standard does 
not apply. Moreover, by characterizing 
an inclusionary zoning ordinance as a 
generally applicable zoning regulation, 
the landowner will shoulder the initial 
burden of proving that the ordinance is 
unconstitutional, whereas the govern- 
ment must make the threshold show- 
ing of rough proportionality under the 
Nollan/ Dolan analysis. That is exactly 
what happened in the California case of 
Home Builders Association of Northern 
California v. City of Napa, 108 Cal. Rptr. 
2d 60 (2001). 

In Napa, the California Appellate 
Court upheld an inclusionary zoning 
ordinance that required, in pertinent 
part, that residential developers” had 
to chose between 1) developing 10 
percent of their units for affordable 
housing; 2) submitting an alterna- 
tive equivalent proposal such as the 
dedication of land, or the construction 
of affordable housing units on the other 
site if the proposed alternative results 
in affordable housing opportunities 
equal to or greater than those created 
by the 10 percent requirement; 3) pay- 
ing a fee into a housing trust fund; or 4) 
appealing for an adjustment or waiver 
of the requirement if the required 
dedication lacked a reasonable relation- 
ship or nexus between the impact of 
the development and the inclusionary 
requirement.* In exchange, the ordi- 
nance offered development incentives, 
loans, and expedited processing of de- 
velopment applications. A consortium 
of builders challenged the ordinance 
arguing, inter alia, that the ordinance 
constituted an unconstitutional taking 
on its face and violated the due process 
clause of the federal and state constitu- 
tions. 

The California court upheld the 
ordinance against the facial challenge 
because it gave developers the right to 
request a waiver of the inclusionary 
requirements. In that regard, the court 
stated, “Since the [clity has the ability - 
to waive the requirements imposed by 
the ordinance, the ordinance cannot 
and does not, on its face, result in a 
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taking.”* 

Napa rejected the developers’ claim 
that the waiver provision improperly 
placed the burden upon them to show 
a waiver would be appropriate. Relying 
on Dolan, Napa ruled that the party 
challenging a generally applicable zon- 
ing regulation has the burden of show- 
ing there could be no constitutional 
application. 

Napa also ruled that the ordinance 
satisfied the takings analysis described 
in Agins v. City of Tiburon, 477 US. 
255 (1980), because it did not fail to 
substantially advance the legitimate 
state interest of producing affordable 
housing units. On that point, the 
developers contended that the Napa 
ordinance should not be afforded the 
deference given to traditional zoning 
ordinances, but rather, scrutinized 
under the intermediate level of review 
established in Nollan and Dolan that 
applies to development exactions.’ 
Napa disagreed, stating that the: 
{ilntermediate standard of judicial scrutiny 
formulated by the high court in Nollan and 
Dolan is intended to address . . . land use 


bargains between property owners and regu- 
latory bodies. ... But a different standard ap- 
plies to development fees that are generally 
applicable through legislative action because 
the heightened risk of extortionate use of 
the police power to exact unconstitutional 
conditions is not present.** 


Finally, Napa concluded that the City 
of Napa could enforce the inclusionary 
zoning measures despite that its past 
zoning policies may have contributed 
to the housing shortage.*® 

Whether Napa will influence Florida 
courts is an open question. The authors 
note, however, that Napa should not 
serve as a bell-weather for an ultimate 
constitutional determination regarding 
inclusionary zoning ordinances. First, 
Napa held that the ordinance could not 
be facially unconstitutional by virtue of 
the waiver provision. Specifically, the 
court could envision circumstances in 
which the city waived the requirement, 
thereby saving the ordinance from 
constitutional infirmity. By contrast, 
in the context of facial challenges to 
ordinances, Florida courts have permit- 
ted certain facial challenges to be heard 
without requiring the aggrieved party 
to first appear before an administrative 
body.®° 

Depending on its text, a waiver provi- 
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sion itself may run afoul of Florida law 
prohibiting arbitrary decisionmaking 
and lack of meaningful standards. Put 
simply, in the context of quasi-judicial 
proceedings, Florida courts may reject a 
local government's ability to selectively 
waive a requirement in their code. As 
Judge Fletcher noted in his concurring 
opinion in Miami-Dade County v. Bren- 
nan, Miami-Dade County v. Brennan, 
802 So. 2d 1153 (Fla. 3d DCA 2001), the 
failure to afford definitive standards: 

places the quasi-judicial zoning boards in 
a position where they are able to amend 
the zoning regulations within the various 
categories...on specific application so as 
to create non-uniform requirements for 
properties within the same zoning category. 
Obviously amending the zoning regulations 
themselves is a legislative function which 


cannot be delegated to a quasi-judicial 
board....>! 


Moreover, Napa refused to review 
the ordinance under the Nollan/ Dolan 
analysis given that the inclusionary 
zoning ordinance was of general ap- 
plicability rather than a development 
exaction imposed as a condition of ap- 
proval designed to offset the impacts 
caused by a specifically proposed plan of 
development. However, the “legislative/ 
adjudicatory” dichotomy is not as clear 
cut as the California court suggests in 
Napa. The court essentially reasoned 
that the ordinance was a legislative 
function of the city and, therefore, sub- 
ject to a lesser standard of review. How- 
ever, the authors note that most land 
use decisions cannot be placed neatly 
in either the legislative or adjudicative 
camps, and “courts and scholars are 
unanimous in their assessment that 
the scope of the Nollan / Dolan analysis 
is unsettled.””” 

In B.A.M. Development v. Salt Lake 
County, 128 P.3d 1161 (Utah 2006), the 
Utah Supreme Court was presented 
with the question of whether a county 
ordinance that required developers to 
dedicate land as a condition of subdivi- 
sion approval should be reviewed under 
the Nollan / Dolan test. The government 
argued that rough proportionality did 
not apply given that the ordinance was 
one of general applicability. Ultimately, 
the Utah Supreme Court did not have 
to answer the question presented 
because it found that the Utah Legis- 
lature had codified the Nollan/ Dolan 
analysis in a statute that set forth the 


basis for development exactions in that 
state. Therefore, rough proportionality 
applied, not because the court resolved 
the legislative/adjudicatory debate, but 
because the legislature had already 
said so. As in Utah, the heightened 
level of scrutiny established in Nollan 
and Dolan is essentially the same level 
of scrutiny that Florida law demands 
of both impact fee ordinances passed 
legislatively and development exac- 
tions made in exchange for a specific 
development approval.Q 


' For example, in Palm Beach County, the 
term “work-force housing” refers to housing 
that is affordable to households earning 
up to 120 percent of the median household 


* income in a particular community. In Palm 


Beach County, a household must earn an 
annual salary of at least $130,000 to qualify 
for a median-priced house, which currently 
sells for more than $400,000. Linda Rawls, 
Palm Beach County Home Sales Bust the 
Boom, PALM BEacu Post, July 26, 2006. The 
median household income in Palm Beach 
County is not $130,000 or even $100,000. 
Most households earn far less than that 
amount. In fact, 120 percent of the median 
household income in Palm Beach County is 
only about $70,000. Hector Florin, Survey: 
Affordable Housing Dwindles in Palm Beach 
County, PaLM Beacu Post, July 6, 2006. 

? Bruce Katz, Margery A. Turner, Karen D. 
Brown, Mary Cunningham, and Noah Saw- 
yer, Rethinking Local Affordable Housing 
Strategies: Lessons From 70 Years of Policy 
and Practice, The Brookings Institution Cen- 
ter on Urban and Metropolitan Policy and 
The Urban Institute 68 (December 2003), 
available at www.brookings.edu/~/media/ 
Files/re/reports/2003/12metropolitanpolicy_ 
katz/housingreview.pdf. 

8 Southern Burlington County NAACP v. 
Township of Mt. Laurel, 336 A.2d at 727- 
28. In its subsequent decision in Southern 
Burlington County NAACP v. Township of 
Mt. Laurel, 456 A.2d 390 (N.J. 1983) (Mt. 
Laurel IT), the New Jersey Supreme Court 
elaborated on the municipalities’ duty to 
provide realistic affordable housing oppor- 
tunities. The Mt. Laurel IT court explained 
that the municipality should offer incentives 
for the provision of affordable housing, but if 
incentives were not successful, then devices 
such as mandatory set-asides or affordable 
housing zoning districts would need to be 
utilized. Id. at 446. Then, the New Jersey 
Supreme Court ruled in Holmdel Builders 
Association v. Township of Holmdel, et al., 
583 A.2d 277, 280 (N.J. 1990), that it was 
constitutionally sufficient for new develop- 
ment to pay affordable housing impact fees 
instead of actually constructing affordable 
housing units, reasoning that the two re- 
quirements were functionally equivalent. 
Holmdel, 583 A.2d at 288-91. 

4 On November 20, 2007, the Second Cir- 
cuit Court granted the City of Tallahassee’s 


: 

- 


Motion for Summary Judgment — thus 
upholding the city’s ordinance against a 
facial challenge. Florida Home Builders 
Association, Inc. v. City of Tallahassee Build- 
ers Association, Inc., Case No. 37 2006 CA 
000579 (November 20, 2007). In that case, 
a coalition of builders argued that the city’s 
ordinance constituted a physical taking of 
property. The court in pertinent part ruled 
that the city’s ordinance could not be catego- 
rized as a physical taking of property. Id. at 
5. As in the Napa decision, the court further 
noted that there may be instances where the 
ordinance could be applied constitutionally 
(e.g., the added value of the property due to 
density bonuses may serve as compensation 
or the developer could request a waiver). Id. 
at 8. The court further found that because 
the ordinance is a regulation, it does not 
constitute an unlawful tax. Id. at 9. At the 
time of submittal for publication, the case 
had been appealed by both parties and is 
under review by the First District Court of 
Appeal. 

5 Fox, 450 So. 2d 559 (emphasis added) 
(citations omitted). 

6 For example, in California, the state 
legislature has granted broad land use 
planning authority to local governments and 
California courts have interpreted the state’s 
enabling act and subsequent legislation as 
permitting inclusionary zoning measures 
§65913.9, California Government Code; 
Home Builders Ass’n of Northern California 
v. City of Napa, 90 Cal. App. 4th 188 (2001). 
In sharp contrast, an en banc opinion of 
the Virginia Supreme Court struck down 
an early inclusionary zoning program 
initiative that required developers to set 
aside a certain number of dwelling units 
for low-medium income residents. Board of 
Supervisors of Fairfax County v. De Groff 
Enterprises, Inc., 214 Va. 235 (Va. 1978) (rul- 
ing that “[t]he amendment, in establishing 
maximum rental and sale prices for 15 per- 
cent of the units in the development, exceeds 
the authority granted by the enabling act to 
the local governing body because it is socio- 
economic zoning and attempts to control the 
compensation for the use of land and the 
improvements thereon”). 

7 Fra. Star. §166.04151, (2005) (munici- 
palities); Fa. Star. §125.01055 (2005) (coun- 
ties). 

8 Similarly, the Growth Management Act 
provides that counties are “encourageld] 
[to use] innovative land development 
regulations which include provisions such 
as transfer of development rights, incen- 
tive and inclusionary zoning, planned-unit 
development, impact fees, and performance 
zoning.” FLA. Star. §163.3202(2)(h)(3) (2005). 
FLA. Stat. §163.3177 of the Growth Manage- 
ment Act further states, in pertinent part, 
that local governments shall incorporate a 
housing element in their comprehensive 
plans to encourage, among other things, 
the “creation or preservation of affordable 
housing to minimize the need for additional 
local services and avoid the concentration 
of affordable housing units only in specific 
areas of the jurisdiction.” 

Other Florida Statutes with provisions 
that relate to local governments and afford- 
able housing are: 


e Fra. Srat. §§125.379 and 166.0451 direct 
counties and municipalities to draft an in- 
ventory list of all government-owned lands 
that are appropriate sites for affordable 
housing. 

¢ The “Community Redevelopment Act 
of 1969” allows for the creation of com- 
munity redevelopment agencies. Fa. Star. 
§§163.330, et seg. (2005). 

e Fi. Star. §§253.034 and 253.0341 allow 
local governments to request the surplus of 
the state-owned lands, and directs the State 
of Florida to surplus state-owned lands upon 
request for the purposes of providing or 
maintaining affordable housing; 

e Fia. Stat. §1001.43 authorizes school 
districts to use portions of school sites to 


provide affordable housing for teachers and ° 


other school district personnel; 

e FLA. Stat. §380.06 provides greater de- 
velopment of regional impact standards and 
substantial deviation thresholds for develop- 
ments of regional impact when they provide 
a certain amount of affordable housing. 

9 William M. Merrill & Robert K. Lincoln, 
The Missing Link: Legal Issues and Imple- 
mentation Strategies for Affordable Housing 
Linkage Fees and Fair Share Regulations, 22 
Stet. L. Rev. 469, 474 (1993). 

10 Debes, 690 So. 2d at 702 (emphasis 
added). 

'2 Lingle v. Chevron, Inc.,544 U.S 528, 537- 
38 (2005). 

3 Loretto, 458 US. at 434-35. 

4 Yee v. City of Escondido, 503 US. 519, 
532, 539 (1992). 

15 B.A.M. Development, L.L.C. v. Salt Lake 
County, 128 P.3d 1161 (Utah 2006). 

Td. 

18 Nollan, 483 U.S. at 828. 

20 Td. at 834 (citing Agins v. Tiburon, 444 
US. 255 (1980)). 

2 Td. at 838-39. 

3 Td. at 841-42. 

4 Dolan, 512 US. at 388. 

5 Td. at 380. 

6 Td. at 382. 

27 Td. at 387-88. 

8 Id. at 390. 

9 Id. at 390-91 (citing Jordan v. Menomonee 
Falls, 137 N.W.2d 442 (Wis. 1965)). 

3 Td. at 391. 

31 Td. at 393-94. 

32 Id. at 395 (emphasis in original) (cita- 
tions omitted). 

33 Td. at 396 (quoting Penn. Coal, 260 US. 
at 416). 

%4 Nollan, 483 U.S. at 835. 

35 See also, Volusia County, 760 So. 2d at 
135 (rejecting countywide need for improve- 


ments as basis for imposing impact fees on 


new development). 

36 Nollan, 483 U.S. at 835-36. 

38 Td. at 837 (emphasis added). 

39 Td. (quoting J.E.D. Assoc., Inc. v. Atkin- 
son, 432 A.2d 12, 14-15 (1981) (emphasis 
added)). 

4 Nollan, 483 U.S. at 841. 

4! Village of Euclid v. Ambler Realty, Co., 
272 U.S. 365, 395 (1926); Agins v. City of 


Tiburon, 477 U.S. 255, 260-63 (1980). 

* The City of Napa’s inclusionary zoning 
ordinance applied to both nonresidential 
and residential development. Developers of 
nonresidential projects are required to pay 
a housing fee. The court’s opinion primarily 
speaks to the requirements placed on resi- 
dential developers. See City of Napa Code of 
Ordinances §15.94.040. 

‘8 The nature of the development (e.g., 
multi-family vs. single family) dictated 
whether the options were available as of 
right or whether approval from the city 
council was required. For example, devel- 
opers of single-family units could pay a fee 
into the affordable housing fund as of right 
whereas developers of multi-family units 
were required to obtain the consent of the 
city council before they could exercise the 
option to pay a fee in lieu of constructing 
units. Id. at 192. _ 

“4 Napa, 108 Cal. Rptr. 2d at 63. 

Td. at 64. 

47 Td. at 65. 

Td. 

Td. at 66. 

50 Sarnoff v. Florida Dept. of Hwy. Safety, 
825 So. 2d 351, 357 (Fla. 2002). 

51 Miami-Dade County v. Brennan, 802 So. 
2d 1153 (Fla. 3d D.C.A. 2001). 

52 B.A.M. Development v. Salt Lake County, 
2004 UT App. 34, 43 (Utah App. 2004). 

53 Td. at 46. 
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APPELLATE PRACTICE 


by Raymond T. Elligett, Jr. and Amy Farrior 


The Joy of Editing: Better Appellate Briefs 


he saying, “If I had more 

time, I would have written 

a shorter letter,” is attrib- 

uted to numerous historical 
figures from Cicero to Blaise Pascal 
to T.S. Eliot and Winston Churchill. 
While this is no doubt a reaction of 
appellate judges to some briefs that 
should have been edited more for 
length, the thorough editing of a brief 
encompasses many levels. Beyond 
striving to be succinct, the appellate 
practitioner must edit for clarity, ac- 
curacy, structure, completeness, and 
to try to make an often technical and 
dry subject readable and as interest- 
ing as possible. 


Editing for Structure 

Have you stated your case as 
simply as possible in the wording of 
the issues and summary of the argu- 
ment? Have you provided the readers 
with a road map of where the brief is 
going? The summary of the argument 
presents one opportunity for these ef- 
forts, but some cases may warrant an 
opening paragraph before the facts. 

If your brief has more than one 
issue, or more than one reason sup- 
porting an issue, have you placed 
your themes in the best order? We 
recommend the “Benatar” rule: Put 
your best argument first.! Because 
many readers will assume the brief is 
structured this way, putting weaker 
arguments first and hoping to close 
strong may misfire. 

Some cases present closer calls 
than others. Should a strong damage 
argument go before a weaker liability 
argument that would be the larger 
win? Consider consulting with the 
client on these choices. ° 
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Do your facts and your argument 
flow logically? Or are you jumping 
around? Have you edited unwanted 


repetition? There is nothing wrong . 


with repeating your key points. Do 
your paragraphs contain a single 
point? 

Ensure that facts are in the state- 
ment of facts, and not discussed for 
the first time in the argument sec- 
tion. It is okay to repeat key facts 
in the argument. It is not okay to 
include argument in the statement 
of facts.” 


Editing for Length 

Review the overall length of the 
brief. Can you shorten it without 
detracting from your case? Edit 
long sentences and “Faulkner-like” 
paragraphs. Some may disagree, but 
turning the page of a brief only to see 
a paragraph that consumes the whole 
page hurts the eyes and the attitudes 
of many readers. 

Eliminate unimportant dates. 
Absent a statute of limitations or 
other timing issue, the precise day of 
an incident or the filing of the suit, 
or worse, the date of motions and 
hearings, is irrelevant. Sometimes 
a year or other marker of time may 
give context, and may be important 
to determine the applicable law, but 
most dates are distracting detail. 

Remove string cites and long 
quotes from cases, which are a lazy 
substitute for analysis. If you do 
quote a passage long enough to in- 
dent, tell the reader the import of the 
passage before indenting. 


Editing for Accuracy 
Ensure that every factual allega- 


tion is supported by a record cite. 
Keep in mind how the facts are 
construed on appeal: For example, 
in favor of the jury verdict, or in 
favor of the nonmoving party in an 
appeal from a summary judgment or 
directed verdict. 

Check the case cites, and Key Cite 
or Shepardize cases. Check quotes 
from the record and cases, and make 
sure you have quotation marks only 
around words taken from the record 
or an authority. 

Quote accurately from cases and 
fairly characterize the holdings. 
Courts have criticized or sanctioned 
counsel for quoting a concurring or 
dissenting opinion as if it were the 
holding.* The duty to be candid with 
the court includes disclosing directly 
adverse legal authority in the con- 
trolling jurisdiction.* Consider going 
further, as you can expect the appel- 
late judges and their staff attorneys 
to pick up adverse authority that may 
not be controlling. 

Do more than run spell check — it 
will not pick up “trail” used for “trial.” 
Check your grammar and usage. Have 
you used “which” where you should 
have used “that”? Have you used 
“that” where you could omit it? 

If you have been working from a 
draft on your computer, print it and 
read the hard copy. You may pick up 
mistakes you miss on the screen. 
Reading the brief in print makes it 
easier to tell if you have a paragraph 
(or thought) out of place, and to ferret 
out those long sentences and para- 
graphs. 

Review the brief to make sure it 
complies with the applicable appel- 
late rules. Courts have returned 


briefs or worse, when they trans- 
gressed the rules.*° One court denied 
a prevailing appellee costs when 
the brief used 58 footnotes to “bra- 
zenly evade” page limits. The court 
yearned for the days 400 years ago 
when an English court imprisoned 
the pleader of a 120-page pleading 
and ordered the warden to cut a hole 
in the pleading, put writer’s head 
through it, and lead him around 
Westminster Hall while the courts 
were sitting.® 

Check the cover page, including the 
style and court, and the certificate of 
service. 


Editing for Legalese and Other 
Writing Pitfalls 

Edit passive voice, except for those 
few instances where you want it. 
Instead of “the order was entered 
by the court,” say “the court entered 
the order.” Avoid overusing adverbs 
and adjectives, like “clearly,” “simply,” 
“obviously,” and “certainly.” Some be- 
lieve any use of such terms is overuse; 
those who feel otherwise may, in time, 
see the light. “Clearly” is viewed by 
most (all?) judges as a lazy substitute 
for effective writing that would make 
the point clear. 

Write in the affirmative and reduce 
“nots.” Instead of “the appellant did 
not address” a problem, use “the 
appellant failed to address,” or “the 
appellant ignores” the problem. 

Avoid converting action verbs into 
nouns, a writing lapse known as 
nominalization (itself a nominaliza- 
tion). Instead of “the court found the 
defendant’s actions were in violation 
of the statute,” use “the court found 
the defendant’s actions violated the 
statute” (or “the court found the de- 
fendant violated the statute”). 

Eliminate “moreover,” “it must be 
remembered that,” and “it is interest- 
ing to note,” and other such useless 
introductory words and phrases. 
When a writer says “it is important 
to note,” does that mean earlier ma- 
terial was unimportant? If you need 
a transition phrase, use a real one 
like, “a separate rationale supports 
the court’s ruling.” 

Jettison the words and phrases so 
many lawyers love and replace them 
with their simpler counterparts. 


Replace With 
hereinafter here 
prior to before 
relate tell 

at the time when when 
during such time as while 
on the ground that because 
the fact that that 


One appellate opinion quoted this 
paragraph from a brief: “The duty 
owing from defendants to plaintiffs 
in the abstract will vary, under White, 


relative to the juxtaposition of the real . 


world environmental encasement of 
the two sides. The concept of causation 
would seem less plastic.” The court 
commented: “Briefs should be written 
in the English language!”’ 

Watch attacking words and phrases 
like “frivolous,” “clearly erroneous,” 
and “fundamental error.” The latter 
two phrases have specific meanings 
in appellate practice, so using them 
in another context could also cause 
confusion. 

Avoid words that sound attacking, 
like saying the other side misrepre- 
sented the record or case holding. You 
can say they misread or miscompre- 
hended, and convey the point without 
what might be deemed by some judges 
to be unprofessional accusations. Of 
course, you need to show the correct 
reading in your brief. 

Eliminate redundancies, like “past 
history” and “collaborate together.” 


Editing for Completeness 

Could the judge base an opinion 
on your brief without any further 
research of the record or authorities? 
Have you included all the relevant 
facts?® Could someone who knows 
nothing about your brief read it and 
get your point? Or have you assumed 
things you know, but have failed to 
tell them — about the facts, the law, 
or how the law applies to the facts? 


_ Editing for Clarity 


To best edit for clarity, you must 
do something many lawyers consider 
a foreign concept: You must prepare 
the brief ahead of its due date. Giving 
your mind a rest, so you read the brief 
“fresh,” is important — your audience 
(the judges and their staff attorneys) 
will be reading it that way. 


When the brief approaches what 
you think is a final product, put it 
down for a few days. Then read it to 
see if you have assumed facts you 
have not included in the statement 
of facts - facts your reader needs to 
know to understand your points. 

This is a good time to have a part- 
ner unfamiliar with the case read the 
brief. Also, send the draft to the trial 
counsel and the client to review. You 
would expect house counsel to review 
the brief, but nonlawyer clients may 
raise good points. To the extent they 
question why something is not in the 
draft, you can explain before the final 
product (for example, a factual issue 
they cannot win on because they are 
the appellant). 

To the extent you explain passages 
these readers find unclear, you may 
find yourself rewriting the brief to 
incorporate your explanations. One 
test is whether your brief reads the 
way you would explain the facts and 
argument in conversation, cleaned up 
for looser phrasing used when com- 
municating verbally. 

Review the wording of issues to see 
if they include the right balance of 
pertinent facts and persuasive but not 
conclusory statements. For example, 
an issue worded “The court erred by 
entering summary judgment when 
there were disputed material facts,” 
is both uninformative and conclusory. 
Much better is an issue worded as 
follows: “The court erred in entering 
summary judgment for the defendant 
hotel on the ground that a criminal as- 
sault was not foreseeable, when there 
had been two armed robberies on the 
premises during the prior year.” 

The wording of the issues and the 
summary of argument may both 
undergo several edits, as revising 
the rest of the brief refines the argu- 
ments. 


Final Editing 

It is the rare person who thinks he 
or she can perform multiple editing 
functions on a single read-through 
— and even the rarer person who 
is correct. After you think you have 
edited your masterpiece, put it down. 
Then, after a day or more, run it 
through the editing process again. 

Thorough editing may sound te- 
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dious — and it is. But it may prevent 
the first-time reader from finding 
your brief tedious, or worse, confusing, 
incomplete, or unpersuasive.O) 


' Pat Benatar, Hit Me with Your Best Shot 
(1980). 

2 See, e.g., Dowell v. Sunmark Industries, 
521 So. 2d 377 (Fla 2d D.C.A. 1988). 

3 See, e.g., Beam v. IPCO Corporation, 838 
F.2d 242 (7th Cir. 1988); Sobol v. Capital 
Management Consultants, Inc., 726 P.2d 
335 (Nev. 1986). A concurring opinion does 
not constitute the court’s decision unless 
a majority of the Florida Supreme Court 


concur in the opinion. Greene v. Massey, 
384 So. 2d 24 (Fla. 1980). 

* R. Rec. Fa. Bar 4-3.3(a)(3). 

5 E.g., Weeki Wachee Springs, L.L.C. v. 
Southwest Water Management, 900 So. 
2d 594 (Fla. 5th D.C.A. 2004) (imposing 
monetary sanction). 

6 Varda, Inc. v. Insurance Co. of North 
America, 45 F.3d 634 (2d Cir. 1995). This 
ploy would have no hope of working in 
federal appeals today, given the word count 
rule. 

? Gottreich v. San Francisco Investment 
Corp., 552 F.2d 866, n. 2 (9th Cir. 1977). 

8 For a case sanctioning counsel for omit- 
ting material facts, see Hays v. Johnson, 
566 So. 2d 260 (Fla. 5th D.C.A. 1990). 
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ligett, PA., in Tampa. Mr. Elligett and Senior 
Judge John M. Scheb are authors of Florida 
Appellate Practice (5th ed. 2008), published 
by Stetson University College of Law. 
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appeared in The Record: Journal of the 
Appellate Practice Section of The Florida 
Bar, and The Hillsborough County Bar 
Association Lawyer magazine. 

This column is submitted on behalf 
of the Appellate Practice Section, Steven 
Brannock, chair, and Tracy R. Gunn, Kris- 
tin A. Norse, and Heather M. Lammers, 
editors. 


BOOKS 


The Golden Years: The Florida Legislature, ’70s 
and ’80s Reflections on Campaigns and Public 
Service 

By Robert McKnight 

Reviewed by Kim MacQueen 

At times Robert McKnight’s The Golden Years feels 
less like reading a book than like sifting through a box of 
well-kept mementos. The thorough collection of photos, 
documents, “70s political posters, and handwritten notes 
interspersed with stories and personal observations date 
back to the author’s high school days, but center mostly on 
his time in the Florida Legislature. 

McKnight, a Miami Democrat, served in the Florida 
House from 1974 to 1978 and then in the Senate until 1982. 
The Golden Years chronicles McKnight’s earliest, budding 
political interest from the time he won his first election for 
Lake Worth Student City Council in 1962. The storyline 
soon settles on his political career and the friendships and 
alliances made, the babies born, and votes cast, until the 
book wraps up around 1986. 

Political and legislative victories and defeats alike are 
plaintively detailed and disarmingly candid, as McKnight 
would never shy away from telling the whole, balanced 
story. One good example is his recounting of a bill defin- 
ing brain death in the House Health and Mental Health 
Subcommittee while he was chair, 30 years before Terry 
Schiavo. McKnight recounts the whole process, including 
how he prayed, sought scholarly advice, and got some of 
the more philosophical variety from Senator Jack Gordon, 
who told him: “Senator, this is not for the faint of heart.” 

Probably the best story, though, is McKnight’s tale of 
meeting Governor Reubin Askew for the first time, on the 
same afternoon as McKnight’s first-ever cabinet meeting 
as a freshman legislator. He’d voted for a bill that Askew 
didn’t support, and Askew was furious. Not only did the 
governor slam his fist on the desk and yell at the mortified 
McKnight, he refused to speak with him later when the 
two came face to face in a reception line. 

Years later, Askew’s wife Donna Lou, who McKnight 


88 THE FLORIDA BAR JOURNAL/JUNE 2008 


calls the toughest lobbyist he ever faced, called up to take 
him to task for zero-funding the Children’s Home Society 
— but not before bringing the whole embarrassing first- 
freshman-vote debacle up again. McKnight credits Donna 
Lou Askew with being unfailingly polite and gracious. A 
few sentences later, he compares being lobbied by her with 
getting a root canal. 

The book is wrapped up with lessons learned and words 
of wisdom imparted directly to the reader and set off in 
italics: “It is important to remember that anything said on 
the floor of the House or Senate Chamber is recorded and 
therefore public forever ... say nothing unless you have to.” 

The Golden Years: The Florida Legislature, ’70s and ’80s 
Reflections on Campaigns and Public Service is available 
from Sentry Press in Tallahassee for $24.95. 


Kim MacQueen is associate editor for The Florida Bar Journal 
and The Florida Bar News. 


The Bramble Bush 
by Karl Llewellyn 
This 1930s classic is considered by many to be an honest 
representation of what law school is like. The author, who 
was a professor at Columbia University School of Law, 
provides examples and explanations of encounters law 
students will have in law school and suggests study tech- 
niques and methods for participation in the classroom. 
The Bramble Bush (191 pages) is published by Oxford 
University Press for $19.95. 
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ENVIRONMENTAL AND LAND 
Use Law 


by Jeffery C. Close 


Redeveloping Florida: United States Supreme Court 
Says No Time Is Better Than Now 


he toll development has 

taken on Florida is no secret. 

In the past half-century 

alone, the state’s population 
has grown from around 2.5 million to 
just over 18 million, and by the turn 
of the millennium, it was estimated 
that our “greenfields” — open, un- 
developed areas such as farmland 
and wilderness — were being lost to 
new developments at a rate of over 
870 acres per day. Today, over half of 
the everglades and even more of the 
state’s farmland have been developed, 
and while this type of habitat destruc- 
tion would be devastating in many 
areas of the world, it has proven par- 
ticularly menacing to the intricacies 
of Florida’s unique and largely aquatic 
ecosystem. 

Clearly, development’s more in- 
direct impacts are likely to remain 
among Florida’s most pressing envi- 
ronmental challenges for some time; 
however, some recent numbers are 
suggesting that a slowdown in the 
unprecedented population influx of 
the past few decades might just be 
offering lawmakers and citizens alike 
a welcome opportunity to rethink and 
reshape the unrepressed trends that 
have proven so destructive. Ironically 
enough, a recent United States Su- 
preme Court decision in United States 
v. Atlantic Research, 127 S. Ct. 2331 
(2007), seems to have simultaneously 
created some powerful incentives for 
the owners of contaminated proper- 
ties to contribute to these efforts (not 
to mention their own financial and 
legal interests) by cleaning up these 
sites and either reutilizing them or 
selling them to someone who will. 

This article seeks to explain those 


incentives, ultimately encouraging 
and promoting the cleanup and ei- 
ther redevelopment or reutilization 
of contaminated properties. It first 
gives an overview of the law appli- 
cable to cleanups and the allocation 
of related costs. It then explains a 
recent development in this area and 
why that development should lead to 
more cleanups and reutilization in 
Florida. 


An Overview of the Applicable Law 
For over a century and a half, 
the disposal and management of 
hazardous wastes went completely 
unregulated. Perhaps more impor- 
tantly, their potential for harm went 
completely unrealized. As a result, 
the issue of ground contamination in 
the United States slowly degenerated 
into a bona fide health crisis, which, 
by the late 1970’s, had manifested 
itself in a series of very public, very 
disturbing images that few people, if 
any, could ever forget.' In response, 
Congress enacted the Comprehensive 
Emergency Response, Compensation, 
and Liability Act of 1980 (CERCLA).’ 
CERCLA is a long, thorny statute 
that seeks to ensure the remedia- 
tion of ground contamination and 
promote the recovery of cleanup costs 
by strictly and retroactively imposing 
joint and several liability upon all who 
are deemed “potentially responsible” 
for contamination at a site. This in- 
cludes current owners and operators, 
owners and operators at the time of 
a disposal, parties who “arranged” 
for contaminants to be sent to a site, 
and parties who transported contami- 
nants to a site.’ Section 107 provides 
a claim under which the government 


and certain private parties can re- 
cover costs incurred in conducting a 
cleanup, while §113 provides a claim 
through which parties who have been 
held liable can seek contribution from 
others who may be responsible. 

For years, the universal under- 
standing among the lower courts was 
that, because of their joint and several 
nature, “cost recovery” claims under 
§107 were reserved for so-called “in- 
nocent” parties, and that those parties 
who qualified as “potentially respon- 
sible” — particularly the ones who 
did so solely by virtue of their current 
ownership of a site — were limited to 
claims for “contribution” under §113.* 
Up until 2004, these rules operated 
with relative ease because all those 
who either incurred cleanup costs or 
were sued for them had a claim to re- 
cover the share for which others were 
responsible. To illustrate, owners of 
contaminated sites who cleaned them 
up could seek contribution from previ- 
ous owners, arrangers, or transporters 
under §113, while innocent parties 
— such as adjacent landowners who 
fell victim to the passive migration 
of contaminants — could conduct the 
same type of cleanup and then recover, 
jointly and severally, from the respon- 
sible parties under §107. 

When the U. S. Supreme Court de- 
cided Cooper Industries, Inc. v. Aviall 
Services, Inc., 543 U.S. 157 (2004), 
however, it left an important group 
— landowners who conduct “volun- 
tary” cleanups — with no statutory 
means to recover the portion of costs 
for which others were responsible. In 
this case, Aviall Services, Inc., had 
purchased four contaminated aircraft 
engine maintenance sites and then 
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contributed to the contamination 
through its own operations for a num- 
ber of years. Having been threatened 
by the State of Texas but not yet sued, 
Aviall eventually conducted cleanups 
at all four sites and then brought an 
action for contribution under §113, 
seeking the portion of the costs for 
which the previous owner was liable. 
In considering whether §113 estab- 
lished a claim for those responsible 
parties who incurred cleanup costs 
before being sued or settling their li- 
ability with the government, the court 
kept its focus almost exclusively on 
§113’s plain language and, applying 
traditional principles of statutory 
interpretation, concluded that it did 
not. 

In spite of its doctrinal underpin- 
nings, the Aviall decision has proven 
among the most controversial in all 
of CERCLA’s vast body of case law. 
This is because, as several courts have 
explained,® when combined with the 
authority of earlier courts of appeals 
cases, it left many owners of con- 
taminated sites who might otherwise 
have been inclined to commence more 
cost-effective, voluntary cleanups 
with no statutory means to pursue 
contribution from other responsible 
parties. Although, in some cases, these 
property owners may have been able 
to affirmatively seek what is known 
as a consent order, consent orders are 
usually ridden with harsh deadlines, 
stipulated penalties, and other un- 
desirable conditions. Clearly, these 
factors were serving as significant 
disincentives, which, at least in theory, 
were thwarting many cleanups by 
preventing the equitable distribution 
of related costs. 

In light of the fact that “two of 
[CERCLA’s] primary goals include 
encouraging the timely cleanup of 
hazardous waste sites and placling] 
the cost of that [cleanup] on those re- 
sponsible for creating or maintaining 
the hazardous condition,” Aviall sent 
much of the environmental law com- 
munity into a state of unease, which 
lasted until the court issued United 
States v. Atlantic Research Corp. in 
June of 2007. In Atlantic Research, 
the court considered a question it 
had expressly left open for procedural 
reasons in Aviall: Can partially re- - 
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sponsible parties — particularly ones 
who have incurred cleanup costs but 
are unable to pursue contribution 
under §113 due to the absence of an 
enforcement action or settlement with 
the government — instead seek cost 
recovery from other responsible par- 
ties under §107? During the period of 
time between Aviall and Atlantic Re- 
search, the courts of appeals had split 
three-to-one in favor of the claim,’ 
and, not surprisingly, the court af- 
firmed the majority. Although it again 
centered much of its reasoning around 
principles of statutory interpretation, 
this time the court also bolstered its 
approach with the obvious policy 
implications and finally put to rest 
many of the rumblings which had 
dominated CERCLA-related com- 
mentary for some three years. 


implications in Florida 

The Atlantic Research decision is 
significant in Florida for the same 
underlying reasons it is significant in 
other parts of the country. Under the 
new rule, the owners of contaminated 
sites may now conduct more cost-ef- 
fective voluntary cleanups, without 
having been sued or entered into a 
consent order with an enforcement 
agency,® and then pursue the portion 
of the related costs for which others 
are responsible in federal court under 
§107.° Potentially responsible parties 
— aside from current owners — in- 
clude a) anyone who owned the site 
at the time of a disposal; b) anyone 
who “arranged” for contaminants to 
be sent to the site; and c) many who 
transported contaminants to the 
site.!° Section 107 strictly and ret- 
roactively imposes joint and several 
liability on these individuals, and, 
although the amount of recoverable 
costs will obviously vary greatly from 
site to site, it would be time well spent 
for virtually all owners to research the 
availability of others to help share in 
the financial burdens of a project that 
would not only serve the environment, 
but also would make most any site 
more usable and marketable. 

For the owners of those sites with 
other identifiable contributors, 
voluntary cleanups have, therefore, 
become significantly more appeal- 
ing. This could be of particular 


importance in Florida because more 
cleanups mean more redevelopment 
and reutilization, and, as we have 
learned from the state’s Brownfields 
program, this can be an extremely 
effective way to abate many of the 
sprawl-related impacts that have 
plagued Florida for decades." In 
downtown Jacksonville, for instance, 
the former site of a naval shipyard, 
which sat vacant for over 25 years 
due to gross benzene and arsenic 
contamination, has been trans- 
formed into 400 units of luxury, wa- 
terfront housing, not only absorbing 
the environmental impacts of yet 
another subdivision but increasing 
the surrounding property values, tax 


. revenues, and commercial activity, 


as well.’” Similarly, in Orlando’s 
“declining” Parramore area, another 
project has transformed the site of 
a former gas and auto maintenance 
facility into 266 “much needed” 
apartments and over 225,000 square 
feet of office and retail space, replac- 
ing a neighborhood “eye-sore” with a 
development that, according to the 
Florida Brownfields Association, is 
“leading the way for economic and 
social recovery [in the] area.” 
Clearly, redeveloping or reutilizing 
previously contaminated properties 
has proven an effective way to serve 
the environment by offering a wel- 
come alternative to the sprawling sub- 
divisions and strip malls which now 
occupy so much of what was once rural 
Florida. As illustrated by the City of 
Gainesville’s Depot Park Stormwater 
Management Facility, however, the 
ways in which reutilization can posi- 
tively affect the state’s environment 
are by no means limited to slowing 
down sprawl. With this project, the 
City of Gainesville has removed a 
large pit of tar at the former site of a 
manufactured gas plant and is cur- 
rently assembling a municipal park 
— complete with nature trails and 
other recreational components — that 
treats the contaminated runoff from 
downtown Gainesville through the 
use of two state-of-the-art stormwater 
treatment ponds. What was once an 
environmental hazard is now serv- 
ing to protect the Floridian aquifer, 
as well as lakes, rivers, and estuaries 
throughout central Florida. 
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Conclusion 

The prospect of conducting volun- 
tary cleanups to increase the value or 
marketability of contaminated prop- 
erty has become significantly more 
favorable to many landowners in light 
of the U. S. Supreme Court’s recent 
decision in Atlantic Research. Under 
Atlantic Research, owners of such 
sites can now commence cleanups 
voluntarily, without having to wait on 
an enforcement action or affirmatively 
seek out a consent order, and then, so 
long as the costs incurred are neces- 
sary and consistent with the National 
Contingency Plan, pursue recovery 
of the portion for which others are 
liable under the generous provisions 
of CERCLA §107. Considering the 
environmental and economic benefits 
of these projects, it can truly be said 
that, for many site owners, no time is 
better than 


' Foremost of these was probably the 
scene from Love Canal in upstate New 
York, where, as one scholar recalls, homes 
and schools were “virtually afloat on a toxic 
stew.” ZYGMUNT J.B. PLATER ET AL., ENVIRON- 
MENTAL Law AND Po .icy: NATURE, LAw, AND 
Society 886 (3d ed. 2004). 

2 42 U.S.C. §§9601-0675 (2004). 

3 42 U.S.C. §§107(a)(1)-(4). 

4 See United Techs. Corp. v. Browning- 
Ferris Indus., Inc., 33 F.3d 96 (1st Cir. 
1994); Bedford Affiliates v. Sills, 156 F.3d 
416 (2d Cir. 1998); New Castle County v. 
Haliburton Nus Corp., 111 F.3d 1116 (3d 
Cir. 1997); Pneumo Abex Corp. v. Runny- 
mede Corp., 142 F.3d 769 (4th Cir. 1998); 
Centerior Service Corp. v. Acme Scrap Iron 


and Metal Corp., 153 F.3d 344 (6th Cir. 
1998); Akzo Coatings, Inc. v. Aigner Corp., 
30 F.3d 761 (7th Cir. 1994); Pinal Creek 
Group v. Newmont Mining Corp., 118 F.3d 
1298 (9th Cir. 1997); United States v. Colo. 
& E. R.R. Co.,50 F.3d 1530 (10th Cir. 1995); 
Redwing Carriers, Inc. v. Saraland Apart- 
ments., 94 F.3d 1489 (11th Cir. 1996). 

5 See, e.g., Mercury Mall, Assocs., Inc. v. 
Nick’s Market, Inc., 368 F. Supp. 2d 513, 
519 (E.D. Va. 2005) (“The present statutory 
arrangement resulting from the combined 
authority of [Aviall and earlier courts of 
appeals cases] compels a responsible party 
engaged in voluntary remediation to foot 
the bill for other parties, which will have 
the effect of encouraging responsible par- 


ties to rest on their heels and wait for the ° 


instigation of adverse proceedings, rather 
than implement a cost-effective environ- 
mental contamination response strategy.”) 
(internal quotation marks and alterations 
omitted). 

6 Consolidated Edison Co. of N.Y. v. UGI 
Utilities, Inc., 423 F.3d 90 (2d Cir. 2005) 
(“Con Ed”) (quoting Control Data Corp. 
v. S.C.S.C. Corp., 56 F.8d 930, 935-36 (8th 
Cir. 1995) (internal quotation marks and 
citations omitted). 

7 Compare Con Ed, 423 F.3d at 90 (hold- 
ing that partially responsible landowners 
who conduct so-called “voluntary” cleanups 
may bring a claim for cost recovery under 
§107), cert. denied, 127 S.Ct. 2995; Metro- 
politan Water Reclamation Dist. of Greater 
Chi. v. N. Am. Galvanizing & Coatings, Inc., 
473 F.3d 824 (7th Cir. 2007) (same), rehear- 
ing en banc denied 473 F.3d 824; and Ail. 
Research Corp. v. United States, 459 F.3d 
827 (8th Cir. 2006) (same), aff'd, 127 S. Ct. 
2331 (2007); with E.I. DuPont de Nemours 
and Co. v. United States, 460 F.3d 515 (3d 
Cir. 2006) (holding that claims between 
responsible parties may only be brought 
under §113), overruled by Atl. Research 
Corp., 127 S. Ct at 2331. 

8 An issue frequently associated with 
voluntary cleanups is assurance of their 
sufficiency. One way.this issue can be ad- 


dressed is through a Site Rehabilitation 
Completion Order (SRCO) from the ap- 
propriate enforcement agency. 

® But note that, in order for costs to be 
recoverable under §107, they must be 
“necessary” and consistent with a set of 
regulations that are known as the National 
Contingency Plan and codified at 40 C.F.R. 
part 300. 

10 42 U.S.C. §9607(1)(a)-(d). 

| Although redevelopment is most com- 
monly associated with the Brownfields leg- 
islation and its incentive for undertaking 
these projects, Brownfields redevelopment 
requires an agreement between the state 
and an innocent party. In contrast, the new 
Atlantic Research rule provides incentives 
for those who are liable for contamination 
by virtue of their land ownership. 

2 See Florida Brownfields Association, 
Success Story: St. Johns Center/The 
Strand, www.floridabrownfields.org/Suc- 
cessStories/SS-StJohns.htm. 

13 See Florida Brownfields Association, 
Success Story: City View, Orlando, www. 
floridabrownfields.org/SuccessStories/SS- 
CityView_Orlando.htm. 
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ADMINISTRATIVE LAW 


by Daniel Manry 


orothy drew the curtain away 
and opened the strange por- 
tal in print. The moment her 
eyelashes touched in evident 
wonder, Dorothy tumbled into the mys- 
tic Kingdom of Administrative Law.' 
The parched, clay road was one of 
many in the Kingdom. Dorothy sat in 
the road unharmed, warmed by the 
winter sun. 

No child sprawled beneath the sun. 
Dorothy was now a winsome young 
woman with the intellect and acuity to 
match her rare beauty. Dorothy drew 
her legs to her and rose from the red 
clay as though Aphrodite were rising 
from the sea. 

“Digression is the sunshine of read- 
ing,” but there is sun a plenty, for now,” 
Dorothy concluded. Dorothy knew she 
must learn the rules of the road to 
travel the Kingdom. 

Dorothy learned much on her own. A 
sacred document divides the Kingdom 
into three estates with separate pow- 
ers.* The legislative estate is the only 
estate empowered to enact laws. The 
judicial estate is where blindfolded 
jurists in a hierarchy hold court and 
decipher the laws. The executive estate 
administers the laws. 

A fourth estate once flourished in the 
realm, “but that was once upon a time, 
very long ago.” Before Dorothy was a 
moonlight twinkle in her mother’s eye, 
the fourth estate sacrificed independent 
journalism to a carnivore with three 
heads named Advertising, Profit, and 
Entertainment. 

“Digression, get thee behind me,” 
Dorothy commanded, and returned 
to her education. Creatures named 
Administrative Agencies administer 
laws for the executive estate, in part,- 
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by agency action that may be proposed, 
recommended, or final. 
Proposed agency action becomes final 


if an inhabitant of the realm does not . 


challenge agency action within a tem- 
poral point of entry prescribed by the 
agency. A timely challenge may precipi- 
tate a proceeding conducted pursuant 
to FS. §120.57(1)(a 120.57 proceeding) 
that results in recommended agency 
action, which becomes final if the 
agency adopts the recommendation in 
a final order. If the final order modi- 
fies the recommendation, the modified 
recommendation becomes final agency 
action. Other remedies are available in 
Ch. 120, the Administrative Procedure 
Act (APA), including rule challenges 
authorized in FS. §120.56 (a 120.56 
proceeding). 

Proposed agency action is often based 
on agency policy. The two are often 
intertwined. A challenge to proposed 
agency action often challenges agency 
policy. 

Agencies utter statements of policy 
in two forms. The first satisfies the 
legislative estate’s definition of a rule, 
and the second does not. The former is 
either an adopted rule’ or an unadopted 
rule.’ The latter, nonrule policy, does not 
meet the definition of a rule and need 
not be adopted as a rule.’ 

An inhabitant with standing may 
challenge agency policy in a 120.57 
proceeding, a 120.56 proceeding, or 
both. However, Dorothy focused her 
education on 120.57 proceedings. 

The role of creatures who conduct 
120.57 proceedings mystified Dorothy. 
The creatures serve in the executive 
estate® but wear tattoos lettered “ALJ,” 
for administrative law judge, and blind- 
folds, as if they served in the judicial 


Agency Exercise of Legislative Power 
and the Role of ALJ Independence 
in Responsible Agency Policymaking 


estate. Her effort to solve the mystery 
felt Sisyphean, if not existential. 

Dorothy drew near to the first ALJ 
she found. 

“Hello. ’'m Dorothy,” she offered, 
wrapping her long fingers around his 
unextended hand. The blindfolded 
creature had no clue Dorothy wanted 
to shake hands until she naively put 
her hand in his. 

“Hello, my name is Hermes.”® A 
wry smile punctuated the portion of 
Hermes’ face below his blindfold. 

“Excuse me for asking,” Dorothy said 
in a demure voice, “but exactly what is 
the role of an ALJ? I mean, how can you 
serve in the executive estate and still be 
a judge? I thought judges served in the 
judicial estate?” 

“One question at a time, please,” 
Hermes implored. “The title of judge 
describes quasi-judicial duties an ALJ 
must perform with administrative ju- 
dicial independence and administrative 
judicial impartiality.” 

Dorothy grumbled, “Quasi-judicial 
duties and administrative judicial in- 
dependence is a mouthful when I read 
aloud to Ginger, my Norwich Terrier. 
Her last name is Snaps. I name my 
dogs in sentences. My previous dog was 
a Norfolk Terrier named Bitsy Bites. 
Before that, I owned a Cairn Terrier 
named Tot-....” 

Dorothy paused. She felt the glare of 
his invisible eyes and rejoined the les- 
son at hand. “Can you just say judicial 
duties, independence, and impartial- 
ity when you discuss the role of an 
ALJ in 120.57 proceedings?” Dorothy 
pleaded. “For convenience rather than 
precision?” she added, ignoring Hermes’ 
earlier entreaty for one question at a 
time. 


~ 
—s 


“If you are more comfortable with 
those words,” Hermes allowed. The 
grimace inching across his face below 
his blindfold revealed his discomfort, 
but Hermes nevertheless set about 
teaching the dual-role of an ALJ in her 
words, not his. 

“Let’s begin with the title of judge,” 
Hermes said in a formal voice. “An ALJ 
is an arbiter of facts and law for the 
resolution of disputes, as is a judge in 
the judicial estate.”" 

There can be little doubt that the role of 
the modern .. . administrative law judge . 
..is “functionally comparable” to that of a 
judge. ... [A]gency adjudication is currently 


structured so as to assure that the [ALJ] 
exercises independent judgment ... 


Hermes wagged on. “Even Miss 
Snaps can infer that judicial indepen- 
dence is not the same as impartiality. 
Independence is rooted in structural 
aspects of government that insulate the 
decisional process from influence by the 
electorate and the other estates, such as 
the appointment process, removal from 
democratization, protection of tenure 
and salary, and limits on the ability of 
other estates to change an AL.J’s deci- 

“Impartiality is more about neutral- 
ity and personal attributes. However, 
structural aspects of government such 
as bans on ex parte communications 
encourage impartiality.”"* 

Dorothy shuffled impatiently and 
thought, “Sorry I asked!” 

Hermes stayed on message. “Varia- 
tions between systems make general- 
izations dangerous." In the Kingdom, 
however, the APA serves several legis- 
latively intended purposes. 

“The APA is a mechanism for intra- 
branch dispute resolution within the 
executive estate.!° The APA autho- 
rizes an independent executive agency, 
named the Division of Administrative 
Hearings (DOAH), to assign an ALJ 
who conducts a 120.57 proceeding and 
recommends a resolution for a dispute 
between a sister, executive agency, and 
an inhabitant. The judicial estate may 
conduct an inter-branch review.” 

“A 120.57 proceeding is more than an 
adjudicatory process.” 


We are accustomed to think that the princi- 
pal use of hearings is to develop records for 
“adjudicatory” or “quasi-judicial” decisions. 
That was the limited role of administrative 
hearings in years past, when the “universe 


of administrative law was hierarchical, 
with the judiciary at its apex.” [The current] 
administrative process . . . recognizes that 
a hearing independently serves the public 
interest by providing a forum to expose, 
inform and challenge agency policy and 
discretion.'® 


Hermes quickened the pace. “The 

APA does not limit the role of an ALJ 
to a judicial model confined to findings 
of fact and conclusions of law. An ALJ 
sits as the head of a sibling agency of 
DOAH, and, just as a farmer plows a 
field to cultivate crops, the ALJ inde- 
pendently plows a sibling’s policy to’ 
cultivate responsible agency policymak- 
ing (RAP).” 
[T]he [ALJ] called to preside because the 
agency head is unavailable is also charged 
to... critique agency policy . . . to promote 
[RAP] ....The [ALJ] does not merely find 
the facts and supply the law, as would a 
court. The [ALJ] “independently serves 
the public interest by providing a forum to 
expose, inform and challenge agency policy 
and discretion.” 


“Independence is essential to weed 
agency policy so that RAP may thrive. 
Independence means the absence of de- 
pendence” on the parties of record, one 
of which is usually an agency. Either 
party may try to control the tilling of 
agency policy.” 

Hermes drew Dorothy nearer. “You 
see, Dorothy, ALJ independence and 
impartiality are not mutually exclusive. 
The parties of record are not the only 
parties to a 120.57 proceeding. The pub- 
lic interest is also a party. An ALJ who 
harrows agency policy does not favor a 
party of record who benefits from the 
harrowing experience. The ALJ favors 
the public interest served by RAP.” 

Hermes pressed the engagement. 
“RAP is not defined by statute or rule. 
At a minimum, however, RAP avoids 
agency action that is susceptible to 
mandatory remand in an inter-branch, 
judicial review. Remand is mandatory if 
agency action violates a constitutional 
or statutory provision.” 

Hermes drew Dorothy still nearer. 


_ “The APA is not merely a mechanism 


to give an inhabitant a point of entry 
to challenge agency action. The APA 
is also a legislative mechanism to 
check agency action that gocs beyond 
delegated legislative authority; action 
that exercises legislative power.”” 

Dorothy tried to redirect Hermes, but 
he was on a role — no, a dual-role! 


Dorothy fantasized, “If I could free my 
hand from his, I could slip away. He’s 
blindfolded. How would he know?” 

Hermes showed no mercy to his cap- 
tive. “The requirement for an ALJ to in- 
dependently ensure that recommended 
agency action does not exercise legis- 
lative power is rooted in a structural 
aspect of the sacred document known 
as the separation of powers doctrine. 
The doctrine encompasses two prohibi- 
tions. No estate may encroach upon the 
powers of another, and no estate may 
delegate its power to another.” 

“Hmm,” Dorothy mused. “This is 
worse than being stuck in the swamp 
with no alligators to watch.” 

Hermes was ravenous. “The sec- 
ond prohibition is the nondelegation 
doctrine. The doctrine checks agency 
exercise of legislative power by requir- 
ing an agency to administer legislative 
programs pursuant to standards en- 
acted by statute.” 

Hermes drew Dorothy nearer still. 
“You see, Dorothy, DOAH is the estuary 
of the Kingdom, formed by the conflu- 
ence of separate interests from three 
estates. DOAH is where the rivers of 
legislative interest in the separation 
of powers and judicial interest in due 
process meet the tide of executive in- 
terest in administering laws. The role 
of the ALJ is to independently craft a 
resolution which navigates turbulent 
waters that sometime swirl when the 
power of rivers meets the ocean tide.” 

Hermes drew Dorothy ever so nearer. 
Dorothy growled, “One thing isn’t very 
clear! Should the teacher stand so 
near?” 

“Graduation’s almost here, my love.”° 
You see, Dorothy, DOAH is no country 
for creatures to arrogate legislative 
power. The parties of record in a 120.57 
proceeding may fail, by skill or neglect, 
to challenge agency policy that contra- 
venes a statute. The failure does not 
empower an ALJ, acting for DOAH, an 
executive agency, to recommend that a 
sibling executive agency should exercise 
legislative power. Proposed, recom- 
mended, or final executive action that 
goes beyond a statute arrogates legisla- 
tive power and violates the separation 
of powers doctrine.” 


The legislative purpose is simply to avoid 
any appearance of requiring a substan- 
tially affected party to initiate [a] duplicative 
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[120.56] proceeding . . . if his rule challenge 
is regularly presented with other grievances 
under 120.57, resulting in final agency action 
and .. . judicial review.” 


“An ALJ independently actuates the 
mechanism that checks agency exercise 
of legislative power. The ALJ ensures 
that recommended agency action does 
not violate the separation of powers doc- 
trine by ensuring that a recommended 
resolution is consistent with the legisla- 
tive enactment implemented. 

“A 120.57 proceeding is de novo. The 
exact meaning of de novo is unclear. 
To most inhabitants, de novo means 
a ‘do-over.’ 

“Tn a do-over, an ALJ conducts a ‘trial 
anew’ to recommend final agency ac- 
tion. In a do-over, an ALJ has authority 
to ensure that his or her recommenda- 
tion does not contravene the statute 
implemented. 

“A 120.57 proceeding is not an appel- 
late review of agency action previously 
taken. Even if it were, an ALJ would 
have power, similar to the power of 
direct review held by an appellate 
court, to reject proposed agency action 
that goes beyond delegated legislative 
authority.’ 

“An ALJ may recommend agency 
action based on an adopted rule, if the 
rule implements, interprets, or makes 
specific powers and duties authorized in 
the enabling statute.” A literal conflict 
between a rule and a statute must be 
resolved in favor of the statute to pre- 
serve the validity of the rule.” 

“Absent a literal conflict, an ALJ’s 
interpretation of an adopted rule must 
not contravene a statute. Just as an 
ALJ construes a statute to preserve its 
constitutionality, so an ALJ interprets 
a rule to be consistent with a statute in 
order to preserve the constitutionality 
of the rule. 

“A recommendation based on an 
unadopted rule must satisfy require- 
ments similar to those applicable to an 
adopted rule. An ALJ may not recom- 
mend nonrule policy that contravenes 
a statute.*? 

“Is that all there is?” Dorothy asked.*” 
Hermes exhibited shameless disap- 
pointment that his moment was over. 
Hermes released Dorothy’s hand. 
Teacher and student said, “Au revoir.” 

Dorothy returned to the parched, 
clay road where her journey began. - 
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The warm winter sun embraced Doro- 
thy as she slumbered beside the road 
in reverie. Dorothy recalled the child 
she once was, wearing orange slippers 
and blue hair-ribbons in the swamp, 
watching alligators on Saturdays in the 
Fall. Dorothy and the child had always 
enjoyed a broad margin to their life. The 
two lingered in that still moment under 
the gentle arms of oak trees and pre- 
scient redbuds foretelling the approach 
of Spring. They refused to sacrifice the 
bloom of the moment to any work, and 
they were the richer for it.*O 


' Daniel Manry, The Scarecrow in McDon- 
ald’s Farm: A Fairy Tale About Administra- 
tive Law, 73 Fa. B. J. at 60 (March 1999). 

? LAURENCE STERNE, TRISTRAM SHANDY, 22 
(Book 1, Ch. 1) (1760) (“Digressions . . . are 
the sunshine .. . of reading. . . .”). 

3 Fra. Const., art. II, § 3. 

* Charles Strouse and Lee Adams, Once 
Upon a Time, Aut AMERICAN (1962) (“Once 
upon a time a girl with moonlight in her eyes; 
Put her hand in mine and said she loved me 
so; But that was once upon a time very long 
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FAMILY LAW 


by Odette Marie Bendeck 


Florida’s “Cohabitation” Statute: 
The Revolution That Wasn’t 


he enactment in 2005 of 

the supportive relationship 

grounds for modification of 

alimony, as set forth in FS. 
§61.14(1)(b), generated more interest 
by the general public than any other 
recent legislation in the family law 
arena. Long before the bill became 
law, divorced spouses were seeking 
legal opinions on how the law might 
impact support obligations under ex- 
isting final judgments and settlement 
agreements. The new provision was 
greeted simultaneously with cheers 
from the perspective of those paying 
alimony and jeers from those fearing 
unjust and draconian treatment of 
unsuspecting alimony recipients who 
were “just dating.” 

Although the pertinent statutory 
lingo in question deals with the exis- 
tence and consequence of a “support- 
ive relationship,” the provision is gen- 
erally referred to as the cohabitation 
statute. Reference to cohabitation, 
however, is not only a misnomer, but 
significantly misleading. The statute 
does not create any rights between 
cohabitants. Instead, it codifies a 
basis for modification of an alimony 
obligation between former spouses.' 
The statutory language expressly sets 
forth the importance of an economic 
consequence from the relationship as 
the basis for modification: 

This paragraph recognizes only that rela- 
tionships do exist that provide economic 
support equivalent to a marriage and that 
alimony terminable on remarriage may be 
reduced or terminated upon the establish- 
ment of equivalent equitable circumstances 
as described in this paragraph. The existence 
of a conjugal relationship, though it may be 
relevant to the nature and extent of the rela- 


tionship, is not necessary for the application 
of the provisions of this paragraph.” 


As noted in the emphasized portion 
of this statutory excerpt, the focus 
is on the economic, rather than the 
conjugal, realities of the supportive re- 
lationship in question. This limitation 
has proven instructive in the cases 
that have been decided under the 
statute thus far. Before exploring the 
precedent that has evolved since the 
effective date of the statute, it is help- 
ful to provide some of the backdrop 
which preceded the law’s enactment. 


Historical Background 

Prior to the new statutory language, 
the only bright-line basis upon which 
to terminate alimony was the death 
of either party or the remarriage of 
the receiving spouse. The scenario 
that frequently frustrated paying 
spouses was when the “significant 
other” paid some or all of the recipi- 
ent spouse’s needs, but nonetheless 
the recipient spouse continued to 
receive the alimony because no actual 
remarriage occurred. The stumbling 
block frequently encountered in those 
cases was the inability to prove that 
the change was permanent — a statu- 
tory factor that had always existed for 
modification of alimony. 

There were also sociological ob- 
servations about the behavior en- 
couraged by the former state of the 
law. This concern was expressed by 


Governor Bush, who questioned the 


impact on families resulting from 
the incentive to refrain from remar- 
riage and instead to cohabit outside 
of marriage in an effort to avoid the 
termination of alimony.* 

Against these and other backdrops, 
the supportive relationship legislation 
emerged. The question now is, “Has 


the supportive relationship statute 
drastically altered the landscape?” 
As will be explored more fully below, 
the answer is no. Nevertheless, the 
post-enactment cases have interesting 
issues worthy of note. 


Appellate Decisions Thus Far 

The battleground in the appellate 
cases has been over the role that the 
alimony recipient’s need should play 
in modification proceedings when the 
basis for modification is a supportive 
relationship. Interestingly, the word 
“need” never appears in the sup- 
portive relationship statute. While 
some argued that it was axiomatic 
that need would play a central role in 
determining an appropriate amount 
of alimony when a supportive rela- 
tionship existed, others steadfastly 
minimized or rejected the notion that 
need had any place in the analysis at 
all. 

At present, there are only four 
appellate decisions addressing modi- 
fications based on the supportive 
relationship statute. They have all 
been decided within an 11-month pe- 
riod. Because it has some bearing on 
the development of the law, the cases 
are addressed below in chronological 
order. 

The first opinion was issued by the 
Fourth District in Donoff v. Donoff, 
940 So. 2d 1221 (Fla. 4th DCA 2006). 
In that case, the Fourth District ap- 
proved downward modification based 
on a finding of a supportive relation- 
ship, but reversed the trial court for 
failing to reduce the amount of alimo- 
ny sufficiently. Factually, it was found 
that the former wife had a supportive 
relationship which had endured for 10 
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years that was “equivalent to a mar- 
riage.”* The trial court error stemmed 
from its determination that the cri- 
teria of FS. §61.08(2) did not apply 
in the analysis of the proper amount 
of alimony to award as a result of 
the supportive relationship.® One of 
the central questions on appeal was 
whether the trial court must consider 
the recipient’s need for alimony in a 
supportive relationship modification 
context. 

The Fourth District reasoned that 

the factors listed in F.'S. §61.08(2) 
exist “to create standards governing 
the exercise of trial court discretion,” 
which in turn make the outcome of 
alimony determinations “more pre- 
dictable.”® Citing the pre-supportive 
relationship statute case of Mirsky 
v. Mirsky, 474 So. 2d 9 (Fla. 5th DCA 
1985), the Fourth District in Donoff 
aligned itself with the Fifth District, 
stating as follows: 
Nothing in any statute purports to elimi- 
nate these “relevant economic factors” 
when modifying alimony under section 
61.14. Indeed section 61.08(2) specifies 
that it applies whenever the court is 
“determining a proper award of alimony” 
under the statute. We therefore join the 
Fifth District in holding that all applicable 
section 61.08(2) factors must be considered 
in modification proceeding under section 
61.14.’ 

The opinion notes that not every 
factor applies in every post-judgment 
modification proceeding, but concludes 
that two factors are seemingly always 
relevant whether in an original deter- 
mination or in determining the appro- 
priate amount upon modification: “(d) 
The financial resources of each party, 
the nonmarital and the marital assets 
and liabilities distributed to each..., 
and (g) All sources of income available 
to either party.”* 

Because the trial court had failed 
to consider these factors, reversible 
error was committed. In particular, 
the opinion finds fault with the fail- 
ure to consider the full amount of the 
former wife’s investment income and 
the income available from an IRA 
account which the former wife could 
access without tax penalty.° 

The opinion goes on to state that 
in analyzing the amount of alimony 
to award, the trial judge overvalued 
the factor of the standard of living 
during the marriage."° The opinion 
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The burden of proof 
is based on the 
concept that the 

receiving party should 

“justify [the] amount 

of alimony because 

the true economic 
condition is uniquely 
within her knowledge 
and may not be 


available to the payor.” » 


characterized the effort as one in 
which the trial court was determined 
to make an award that would leave 
the former wife in the same lifestyle 
she had grown accustomed to during 
the marriage when the two parties 
had shared the family resources and 
income. Judge Farmer took issue 
with what he characterized as an er- 
roneous calculation by the trial court: 
“(H]is formula was that x divided by 
[two] must continue to equal x.”"! 

In applying the law to the facts of 
the case, the opinion notes that the 
former wife’s net worth approached 
$2 million; while the former husband’s 
was above $3.2 million. The opinion 
states that under these circumstanc- 
es, the standard of living during the 
marriage may have no relevance in 
determining the amount of appropri- 
ate alimony upon modification stating 
that: 
because the net worth of the ex-spouse 
seeking to continue to receive alimony is 
now considerably above any fear of impov- 
erishment and, prima facie, would appear 
to amount to more than sufficient financial 
resources and income to meet her appropri- 
ate needs at the appropriate level when all 


of her financial resources and mcome are 
properly considered.” 


The Fourth District also took the 
opportunity in the Donoff opinion to 
explain the burden of proof in alimony 
modification proceedings. The Fourth 
District adopts the reasoning of the 
First District in Bridges v. Bridges, 
842 So. 2d 983, 984 (Fla. lst DCA 


2003), which held that when a paying 
spouse established that the recipient 
spouse is being supported by a co- 
habiting partner, the burden shifts to 
the recipient spouse to prove whether 
there is a continuing need for alimony. 
The rationale for shifting the burden 
of proof is based on the concept that 
the receiving party should “justify 
[the] amount of alimony because the 
true economic condition is uniquely 
within her knowledge and may not 
be available to the payor.”"* 

Applying the shifting burden of 
proof analysis to the facts in Donoff, 
the Fourth District reasoned that the 
former wife had substantial resources 
of her own combined with a history of 
substantial support from her compan- 
ion. Thus, it appeared that nominal 
support would be adequate to protect 
her in the event of “any significant ad- 
verse change in her circumstances.” 
The instructions on remand left no 
doubt as to the Fourth District’s view 
of the former wife’s likelihood of suc- 
cess upon the return of the matter to 
the trial court: “On remand the trial 
court shall allow [the former wife] to 
show — if she can do so even with 
financial resources of nearly $2 mil- 
lion and the significant income and 
the support of her cohabiting partner 
— that she continues to have any real 
need for alimony.”"® 

The next case to be decided was 
Bagley v. Bagley, 948 So. 2d 841 (Fla. 
1st DCA 2007), which also raised the 
issue of whether need was a relevant 
factor in a supportive relationship 
modification case. The opinion is very 
short and offers no recitation of facts. 
In Bagley, the former husband ap- 
pealed the denial of modification and 
argued that once a supportive rela- 
tionship was shown to exist, the trial 
court was obligated to modify without 
consideration of the former wife’s 
need. The First District disagreed 
and affirmed the trial court’s denial 
of his petition, concluding that while 
FS. §61.14(1)(b)2 catalogs a nonex- 
clusive listing of other factors for the 
court’s consideration, the financial 
circumstances remain pertinent and 
the court was entitled to consider the 
wife’s financial need.'® 

The Fourth District again weighed 
in on the issue in the case of Zebal- 


ris 


los v. Zeballos, 951 So. 2d 972 (Fla. 
4th DCA 2007). Zeballos presented 
a modification grounded upon an 
alleged supportive relationship and 
an alleged decrease in the ability to 
pay based on voluntary retirement 
and other factors. Just as in Donoff, 
the Fourth District reversed the trial 
court for failing to reduce alimony 
sufficiently.” 

A supportive relationship was found 
to exist because the former wife had 
been engaged to marry Mr. Camp for 
three to four years and they had lived 
together with her children in a home 
provided by Mr. Camp for five years. 
The former wife had no income. Mr. 
Camp had paid all the expenses for 
the former wife’s children as well.'* 

The trial court granted a reduc- 
tion in alimony to $350 per month, 
commencing upon the actual date of 
retirement. The Fourth District ap- 
plied the abuse of discretion standard 
and reversed, concluding that the re- 
duction had not gone far enough. The 
appellate court noted that upon retire- 
ment, the former husband would have 
limited income of $1,149 per month 
and accordingly his payment of $350 
in alimony “is still roughly one-third 
of his bare subsistence income.”’® In 
contrast, the Fourth District stated 
that “the former wife’s expenses are 
all paid by her fiancé and she no 
longer has a need for alimony.”” On 
remand, the trial court was ordered 
to reduce the alimony obligation to $1 
per year so that the trial court could 
retain jurisdiction to modify based on 
substantially changed circumstances 
in the future. 

The most recent appellate decision 
on the supportive relationship issue 
comes from the Second District. In 
Buxton v. Buxton, 963 So. 2d 950 (Fla. 
2d DCA 2007), the trial court denied 
the modification after concluding that 
the former wife was not engaged in a 
supportive relationship.”' The Second 
District reversed, concluding that the 
factual findings did not support the 
trial court’s conclusion. 

The Buxton case provides a unique 
opportunity to examine facts which 
an appellate court found were so 
compelling that it required reversal 
of the trial court’s ruling. The opinion 
states the facts with a certain tone 


that is not to be missed, however, 
space limitations only permit a brief 
summary here. 

The former wife and Wasco had 
been living together for 10 years in 
a home owned by the former wife 
before the relationship began. Wasco’s 
pre-relationship residence was leased 
to tenants. His driver’s license and 
voter’s registration listed the former 
wife’s home as his residence. They 
shared a bed, chores, maintenance, 
and upkeep. While there was testi- 


mony that Wasco paid rent, the former - 


wife had never declared the same as 
income on her tax returns.” 

The trial court found that although 
Wasco provided financial and emo- 
tional support, there was no sup- 
portive relationship for two stated 
reasons: 1) they did not have a joint 
bank account and thus did not pool 
their assets; and 2) because the former 
wife was employed, Wasco was not 
“fully supporting her.” 

The Second District found that most 
of the factual findings were supported 
by competent, substantial evidence, 
with the exception of the trial court’s 
finding that there was no pooling of 


Florida 


assets. The opinion states that while 
there was no commingling of liquid 
assets in a joint bank account, the 
former wife and Wasco had in fact 
pooled their assets for living expenses. 
As evidence for this conclusion, the 
appellate court points out that the 
couple did not request separate checks 
when they had meals; they did not 
segregate and independently pay for 
their respective items at the grocery 
store; they did not evenly share the 
cost of travel; and the former wife had 
never claimed Wasco’s rent as taxable 
income until after the filing of the 
modification petition. The failure to 
report the rent as income was cited 
as the most important of the above 
factors.” 

The opinion turns next to the ap- 
plication of the facts to the statutory 
framework and concludes that the 
trial court erred in failing to find a 
supportive relationship. In reaching 
that conclusion, the Second District 
succinctly summarized the facts as 
follows: “Wasco is providing economic 
and financial support to the [flormer 
[w]ife. The former wife and Wasco are 
in a long-term, committed relation- 


awyer 
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ship that provides both economic and 
social support equivalent to that of a 
marriage.”” 

According to the Second District, 
the trial court’s error began with its 
assumption that a supportive rela- 
tionship requires that the alimony 
recipient be fully supported by the 
new companion. In its view, “nothing 
in section 61.14(1)(b) requires the 
recipient spouse to be completely 
dependent on the cohabitant before a 
‘supportive relationship’ can exist.” 
The statute creates a lesser standard 
in that FS. §61.14(1)(b)(2)(d) makes 
the relevant inquiry the extent to 
which the parties have supported each 
other “in whole or in part.””’ 

The Second District provides one 
other very important bit of guidance 
to the trial court and practitioners 
in its instructions on remand. The 
opinion states that once a supportive 
relationship is deemed to exist, the 
sole issue on remand is whether to 
reduce or terminate alimony. The 
opinion was concerned about the po- 
tential for confusion stemming from a 
Senate staff analysis document which 
had concluded that the supportive re- 
lationship statute was to “provide an 
alternate method to a court to reduce 
or terminate alimony, without first 
having to find that there has been a 
change in financial circumstance, as 
is the case in current law.” 

The Second District was concerned 
that the quoted language from the 
staff analysis document could be con- 
strued as legislative intent to abolish 
the requirement to consider the needs 
of the recipient spouse. The opinion 
reviews pre-enactment case law and 
the statute as a whole in reaching its 
conclusion that the needs of the recipi- 
ent spouse are still an essential part of 
the analysis of whether to terminate 
or reduce alimony once a supportive 
relationship has been established. 

The Second District found that 
despite any suggestion that the leg- 
islative history abolished the need 
requirement, the language of the 
statute itself shows otherwise.” Simi- 
larly, even though the new statute 
had been silent on how a trial court 
should exercise its discretion once a 
supportive relationship was found to 
exist, the Second District determined. 
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that the factors of FS. §61.08(2) must 
be considered in making any award of 
alimony, including modificaticns un- 
der a supportive relationship analy- 
sis.*° In reaching that conclusion, the 
Second District indicated that it had 
aligned itself with the First, Fourth, 
and Fifth districts in holding that the 
factors set forth in F:S. §61.08(2) apply 
to modification proceedings under FS. 
§61.14(1)(b).*" 


Conclusion 

How the courts have applied certain 
facts to the statutory factors may sur- 
prise some practitioners. However, in 
this area of the law, as with many oth- 
ers in the family law arena, it is rare 


that one fact standing alone compels | 


a particular result. Instead, the total- 
ity of the circumstances appears to 
govern, just as the statute intended. 

Nonetheless, in the four appellate 
cases now decided on the issue of 
modification grounded on supportive 
relationships, two clear trends have 
emerged. First, establishing that a 
supportive relationship exists does 
not in and of itself mandate a modi- 
fication. Second, there must be proof 
that the alimony recipient’s needs 
have actually reduced. The appellate 
courts that have reached these issues 
appear to be in agreement on these 
concepts. 

As more cases work through the 
system and up to the appellate level, 
the existing trends as stated above 
will likely continue. As for emerg- 
ing areas of dispute, the most fertile 
ground would appear to be modifica- 
tions under prior settlement agree- 
ments. In particular, cases involving 
language in settlement agreements 
concerning restrictions on future 
modifications will likely make their 
appearance on the appellate stage. 
Likewise, settlement agreements 
with built-in cohabitation clauses 
that pre-date the supportive relation- 
ship statute are surely going to be 
actively litigated on the issue of the 
proper interpretation. So while this 
article indicated in its subtitle that 
no revolution has occurred, perhaps 
it would be more accurate to say that 
no revolution has occurred yet. 


' The legislation expressly states that 


the statute does not abrogate the require- 
ment that every marriage in this state be 
solemnized under a license; does not recog- 
nize a common law marriage as valid; and 
does not recognize a de facto marriage. 

2? Fra. Star. §61.14(1)(6) (emphasis 
added). 

3 See Letter from Gov. Jeb Bush to David 
Mann, secretary of state (June 10, 2005) 
(filed with his approval of the bill). 

4 Donoff v. Donoff, 940 So. 2d at 1222- 
1223. 

5 Td. at 1223. 

8 Td. (citing Fa. Star. §61.08(2) (2005)). 

® Td. at 1223-24. 

11 Id. at 1225. 

Td. at 1226. 

Td. 

15 Td: 

16 Bagley, 948 So. 2d 841 (citing Donoff 
v. Donoff, 940 So. 2d 1221 (Fla. 4th D.C.A. 
2006); Fia. Star. §61.08(2)). 

17 Zeballos v. Zeballos, 951 So. 2d 972, 975 
(Fla. 4th D.C.A. 2007). 

18 Td. at 973-974. 

19 Td. at 975. 

21 The opinion in Buxton is also worthy 
of careful study for its recitation of the 
standard of review on appeal of supportive 
relationship modification cases. The Sec- 
ond District concluded that the trial court 
decision presented a mixed question of law 
and fact and, therefore, called for a mixed 
standard of review. A trial court’s purely 
factual findings must be supported by com- 
petent substantial evidence. In reviewing 
a trial court’s conclusion on whether those 
facts establish a supportive relationship, 
the appellate court review is de novo. If a 
trial court determines a supportive rela- 
tionship exists, the standard of review ona 
trial court’s decision to reduce or terminate 
alimony is an abuse of discretion. 

22 Buxton, 963 So. 2d at 952-53. 

23 Td. at 953. 

4 Td. at 954. 

wade 

27 Td. (emphasis added). 

8 Td. at 951. (citing Sen. Staff Analysis, 
C.B/S.B. 152 at 12 (Feb. 25, 2005)). 

29 Id. at 955. 

3° Td. at 955-956. 
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TOLL FREE: 800-642-6564 
www. TRADEMARKINFO.com 
Since 1957 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE | 
with in-depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med-Witness provides 
quality medical experts 
any field of health care 


Lawyer Services Rates If it's a question of 


Safety... 


The answer must be 


Professional 


Standard Format — $80 per 
insertion. Minimum of 5 lines. 
Each additional line is $20. 
Initial ad placement payable in 
advance. 5-time insertion, $400; 
10-time insertion, $750. 


Engineering, Safety, and 
Security Experts 
(All Disciplines) 


Display Format — 

1 Time 5 Times 10 Times 
1/6 pg $300 $250 $200 
1/12 pg $250 $225 $200 


Professional Safety Incorporated 


Advanced Mental 71 Government Liaison 99 Med Witness 99 
” Attorney’s Title Fund 15 Harvey E. Morse, P.A. 75 National City 29 
po Blume, Goldfaden ‘73, Health Care Auditors 100 Professional Safety 99 
® Carlton Fields 27 Henry Didier Law 51 PS Finance Ai 
p) Certified Real Estate 17 Insurance Metrics 99 QLTT International 57 
£ Corporate Creations 7 Intelligent Office 25 Regus 43 
Empire Corporate 5 Int’! Genealogical 67 Ricci, Leopold 1 
> FastCase 55 Kelley Uustal 3. Siegfried, Rivera 31 
Oo First Indemnity 23 Korchmar Leather 59 Tabs Plus 49 
Florida Lawyers Cover 3 LexisNexis 45,63 West 35, Cover 4 

6 Gilsbar 19 Lytal, Reiter Cover 2 
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Lawyer Services 


Attorney Referral Services 


@ Recession Proof? Personal Injury, Probate, 
Criminal, SSD, Immig / B’kruptcy / In a slump? 
Marital, Corp, Civil. Let us Help. The best bang 
for the buck. A A A Attorney Referal Svc. 
1-800-733-5342. 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,* Salvatore R. Raimondi, Sr., (561) 
832-6022, Web site: www.AAFSA.com; 
E-mail: RSRAIMONDI@AAFSA.COM. 


Disciplinary & Criminal Matters 


Allen S. Katz, Esq., former Chair, Florida 
Bar Ethics Grievance Committee and State 
prosecutor, concentrates on representation of 
attorneys and other professionals in criminal, 
administrative, and licensing proceedings. 
Mr. Katz is available to act as co-counsel 
in matters throughout the State of Florida 
in state or federal court, and gladly pays 
referring attorneys in accordance with Florida 
Bar Rules. Law Offices of Allen S. Katz, P. 
A., 777 Brickell Avenue, Suite 1114, Miami, 
Florida 33131; Tel: (305) 372-2233, Fax: 
(305) 372-2234. 


Expert Witnesses 


Handwriting 


= American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U.S. Phone(561)622-6310; 
www.americandocumentexaminers.com. 


= Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
29 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


@ PHYSICIANS FOR QUALITY has been 
providing credible, board certified, prac- 
ticing physicians and health care profes- 
sionals as experts to plaintiff and defense 
attorneys since 1986. PFQ is the most 
cost-effective, experienced choice avail- 
able. 1-800-284-3627, email: kim@pfq.com, 
visit: www.PFQ.com 
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Meteorology/Weather 


= Certified Consulting Meteorologist 
Florida based - Experienced Expert Witness 
Hurricane, Accidents, Insurance disputes. 
Randolph Evans, CCM, (321) 724-0651 
www.evansweather.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 


~ expert witness experience, all types mining: ac- 


cidents, injuries, wrongful death, construction, 
trucking/rail, disputes, product liability, mineral 
property management, mineral appraisal for 
estate & tax 540-989-5727. 


Premises Liability 
& Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Medical-Legal Consultant 


Robert L. Kushner, Jr MD. Board Certi- 
fied in Radiology and Bariatrics. Licensed in 
FL, GA, NC, AL, TN and CO. Has been in the 
practise of medicine for 40 years with a past 
history of medical-legal consultation. 
rkushner @bellsouth.net. 


Medical Photography 


& Medical legal photography, profes- 
sional, discreet, experienced physician-pho- 
tographer using film assuring authenticity. 
Processing, printing in own facility assuring 
quality, confidentiality. Seymour R. Rosen, 
M.D. 850-272-4222. 


Professional Liability/ 
Legal 


Malpractice Insuranc 


@ Attorneys First Insurance, specializing 
in legal malpractice/professional liability. We 
welcome phone quotes. Sam Cohen, 2623 
McCormick Dr., Suite 105, Clearwater, FL 
33759, (727) 799-4321, Fax: (727) 499-6829; 
e-mail: ATTORNEYSFIRST @AOL.COM. 


‘Stockbroker Fraud 


_Mismanagement 


= Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Your ad could be here! 


Stockbroker Fraud 


Mismanagement 


@ Former Merrill Lynch, A. G. Edwards 
Wachovia stockbroker available to address 
declines in account values. Call Gene 
Mitchell, Esq., Liberis & Associates, PA, 
Pensacola (850) 438-9647. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq. concentrates op 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities 
industry, including working in the “pits” of the 
commodities exchange; former licensed broker 
with the NFA and NASD; former associate ofa 
large New York law firm that defended many 
brokers and brokerage firms; former intern for 
the NASD Arbitration Department; a published 
author and co-author of securities arbitration 
articles; and an approved arbitrator for the 
NASD and NFA. Referring attorneys are gladly 
paid in accordance with Florida Bar rules. Blum 
& Silver, LLP, 12540 W. Atlantic Bivd., Coral 
Springs 33071; Phone: (954) 255-8181; fax: 
(954) 255-8175, 1-877-STOCK-LAW. 


Remember the 2008 
Journal DIRECTORY, 
Coming in September. 


FREE! HCAI MEDICAL TEAM REVIEW \ 


OF MEDICAL RECORDS! 
FREE! WRITTEN REPORT IF CASE HAS 
NO MERIT! 

FREE! ON GOING CONFRENCE TUTORIALS! 
Billions & Billions of dollars have been awarded 
to our clients in 22 years. Over 12,500(+) 
REPEAT Law Firms in 40 states. Preeminent in 
U.S. We have the perspicacity to bring you “up 
to speed” quickly & refine your presentations. 
Our specialty is preparing counselors new to this 
arena. Our Fee $395! No bills, nothing to sign. 
Depo & courtroom questions free. Avoid name 
sellers - they have “plants” infesting their lists! 
STRONG testimony for Plaintiff & Defense. 


Health Care Auditors, Inc. 
10126 Sorenstam Drive 
Trinity, Florida 34655 

Toll Free 877-390-HCAI1 
Facsimile 727-375-7826 
Telephone 727-579-8054 


All major credit cards accepted. 
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NSULTATIVE EXPER 
TO THE MEDICAL -LEGAL COMMUNITY 


| 


What might have been fresh yesterday could be less than fresh today. That’s why 
there’s KeyCite® Alert to monitor breaking developments in the cases, statutes, 
regulations, and administrative decisions that matter most to you. Results can be 
delivered continuously — seven days a week — whenever and wherever you want. So, 
as you're walking into the courtroom, you might find out that something you or the 


opposition is depending on has gone bad. Now that would be the catch of the day! 


Call 1-800-REF-ATTY (1-800-733-2889) or visit west.thomson.com/keycite 


Westlaw. KeyCite. Alert 


© 2007 West, a business 1-331727/7-07 
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